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OBJECTION TO RULE 30(b)(6) NOTICE OF DEPOSITION AND

“NOTICE OF DEPOSITION DUCES TECUM?” (SIC)

Comes the Plaintiff, St. Francis River Regional Water District (“SFRRWD™), by and

through its attorneys, Lyons & Cone, P.L.C., and for its Objection to Rule 30(b){(6) Notice of

Deposition and “Notice of Deposition Duces Tecum” (sic), states:

INTRODUCTION

The Plaintiff filed its action against the City of Marmaduke on June 21, 2017. Following

the filing of numerous pleadings and documents, the Defendant e-mailed a Notice of Rule

30(b)(6) deposition which included a Rule 30(b)(5) request (although to our knowledge this

document has not been filed yet). (Attached hereto and incorporated by reference herein as

Exhibit A is a true and correct copy of the Rule 30(b)(6) Notice). Rule 30(b)(5) states that “the

notice to a party deponent may be accompanied by a Request made in compliance with Rule 34

{of the ARCP] for the production of documents and tangible things at the taking of the

deposition. The procedure of Rule 34 shall apply to the Request.”
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LAW AND ARGUMENT
A. RULE 30(b)(5)

Rule 30(b)(5) by itself accomplishes nothing. To the contrary to accomplish any
discovery under this subsection, the party seeking the discovery must comply with Rule 34 of the
ARCP. Rule 34 provides as follows:

(b) Procedure.

(1) The request may, without leave of court, be served upon the plaintiff after

commencement of the action and upon any other party with or after service of the

summons and complaint upon that party. The request shall set forth the items to

be inspected either by individual item or by category, and describe each item and

category with reasonable particularity. The request shall specify a reasonable

time, place and manner of making the inspection and performing the related acts.

(2) The party upon whom the request has been served shall serve a written

response within 30 days after the service of the request, except that a

defendant must serve a response within 30 days after the service of the request

upon him or within 45 days after the summeons and complaint have been served

upon him, whichever is longer. . . . . The response shall state, with respect to each

item or category, that inspection and related activities will be permitted as

requested, unless the request is objected to, in which event the reasons for

objection shall be stated. If objection is made to part of an item or category, the

part shall be specified and inspection permitted of the remaining parts.

Rule 34 states that the party upon whom the request has been served shall serve a written
response within thirty (30) days after service of the request. Setting the deposition before thirty
(30) days cannot be allowed if the party requesting the documents desires to have the documents
brought to the deposition as the responding party has thirty (30) days to lodge its objections, i.e.
per the rule, the “response shall state, with respect to each item or category, that inspection and

related activities will be permitted as requested, unless the request is objected to, in which event

the reasons for objection shall be stated.”
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B. RULE 30(b}6)

The notice as provided to the Plaintiff is improper for a number of reasons and, therefore,
the Plaintiff should not be required to appear for the deposition. First, the Plaintiff is not
available on the date noticed and we will not appear then as no attempt to work out the date was
made prior to the notice being sent. Second, the City’s notice is woefully inadequate and
improper under the Arkansas Rules of Civil Procedure as set forth below.

Rule 30(b)(6) requires that the requesting party describe the matters for examination with
reasonable particularity. Clearly, the Defendant has failed to do so in this case. Judge Leon
Holmes in the case of RM Dean Farms v. Helena Chemical Co., 2012 WL 169889, at *1
(E.D.Ark. 2012) while describing a Rule 30(b)(6) notice states that “[mJany of the topics are
expansive inasmuch as they say that the testimony would include, but not be limited to, items
listed”. Additionally, Judge Holmes states that “[s]ome of the topics cover historical information
without any time limit”. He found this unacceptable. In fact, Judge Holmes struck the vast
majority of the 30(b)(6) notice. [Note: He found that only eight (8) items out of the seventy (70)
topics were described with reasonably particularity.]

The reason that Judge Holmes’ opinion is so important is explained by the Arkansas
Supreme Court. Because Arkansas, generally, does not allow interlocutory appeals, there are
very few cases in the State which describe, define or interpret the rules of civil procedure. Thus,
City of Ft. Smith v. Carter, 364 Ark. 100, 216 SW3d 954 (2005) provides “based upon the
similarities of our rules with the federal rules of civil procedure, we consider the interpretation of
these rules by federal courts to be of a significant precedential value”. Thus, it is proper to look
to federal cases for assistance in interpretation of Rule 30. As these issues have been addressed

by our own federal judges who remain on the bench today, it is apparent that Defendant’s notice
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is deficient and cannot be enforced for the reasons stated herein.

In regard to the notice sent by the Defendant herein, it is deficient for the following

r¢asons:

a.

Item A is deficient because it not stated with “reasonable particularity” as it
includes all allegations in the complaint, most of which have been admitted and,
are, therefore, not subject to discovery. Further, it is overly broad and not
susceptible of a determination what is being sought;

Item B is deficient because it not stated with “reasonable particularity” as it has no
time limit and is not reasonably calculated to lead to the discovery of admissible
evidence;

Item F is deficient because it includes the words, “including, but not limited to”
and as such Plaintiff has no method of determining the outer bounds of this
request;

Item G is deficient because it asks for documents of any kind which reflect or
relate to the allegations in Plaintiffs complaint. This is not described with
reasonable particularity and includes many items that have been admitted and, are,
therefore, not subject to discovery. Further, it is overly broad and not susceptible
of a determination what is being sought;

Item I is deficient because it includes the words “including, but not limited to” and
as such Plaintiff has no method of determining the outer bounds of this request;
Item J is deficient because it is poorly worded and Plaintiff cannot reasonably

determine what is being sought; and
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g Item K 1is deficient because it not stated with “reasonable particularity” as it
includes all allegations in the complaint, most of which have been admitted and,
are, therefore, not subject to discovery, Further, it is overly broad and not
susceptible of a determination what is being sought.

An overly broad Rule 30(b)(6) notice subjects the noticed party to an impossible task.

“To avoid liability, the noticed party must designate persons knowledgeable in the areas of
inquiry listed in the notice . . . . Where, as here, the defendant cannot identify the outer limits of
the areas of inquiry noticed, compliant designation is not feasible.” Reed v. Bennett, 193 FR.D.
689, 692 (D. Kan. 2000). Judge Holmes in his opinion referenced above continued “[t]he
30(b)(6) notice would require Helena Chemical Company to produce a corporate representative
or corporate representatives to testify on topics so vast in number, so vast in scope, S0 open
ended, and so vague that compliance with the notice would be impossible.” RM Dean Farms,
2012 WL 169889, at *1. This is exactly what the Defendant has sought in this case and, thus, the
objection to the 30(b)(6) notice should be sustained.

For example in Defendant’s notice, “[t}he allegations contained in the Complaint” in [tem

A of Schedule 1 literally cover every aspect of the Complaint including, jurisdiction, venue,
history of ARI, City of Marmaduke’s city limits [borders], the entire property covered by the
territory of SFRRWD, the manufacturing of ARI, the ARI buildings, construction of ARI
buildings, the City of Marmaduke’s actions in supplying water to ARI, the Commission’s lack of
authorization to the City of Marmaduke as well as “[a]ny subject matter referred to or contained
within Plaintiff’s Complaint” in Item K of Schedule 1.

As explained above, many of these items were admitted by the Defendant. However, the

party appearing at a Rule 30(b)(6) deposition is required “to compile the information you
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requested in one or more people who will testify”. See Fed. R. Civ. Pro. 30(b)}(6) advisory
committee’s note (1970 amendment). In this instance, a large majority of the allegations in the
compiaint cannot be proven by testimony from a representative of Plaintiff. To the contrary,
many of the allegations will be proven by testimony from witnesses who are employees of ARI
or of the City of Marmaduke.

The responding party (SFRRWD) must prepare its witnesses to provide non-evasive and
complete answers for the organization. In fact, the case of Great Am. Ins. Co. of New York v,
Vegas Const. Co., 251 F.R.D. 534, 539 (D. Nev. 2008) states that the organization has the duty
“to make a conscientious, good faith effort to designate knowledgeable persons for Rule 30(b)(6)
depositions and to prepare them to fully and unevasively answer questions about the designated
subject matter,” Thus, the obligation to prepare is substantial. However, in this case, the
Defendant has admitted a large majority of the items contained in the complaint. Thus, the so-
called “topic designations” (which are not topic designations) which SFRRWD would have to
prepare for are simply a waste of time, effort and money. These are clearly not intended to gain
knowledge or information necessary for this suit, but to harass as most of these issues have
previously been established by admissions. [See attached as Exhibit B examples from the cases
of Hariford Fire Ins. Co, v. P & H Cattle Co., 2009 WL 2951120, at *1 (D. Kan. Sept. 10, 2009);
Latrisha Williams v. Quachita County Medical Center, an Arkansas Corporation; Arkansas
Health Group D/b/a Ouachita Valley Family Clinic/ a Baprist Health Affiliate, an Arkansas
Corporation; Johnathan Lewis, M.D; et al. (No. 52-CV-17-184, Circuit Court of Ouachifa
County, Arkansas, Civil Division, Thirteenth Judicial Circuit), and, finally, a sample of topics

that can be used. ]
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Importantly, the failure to properly prepare a witness(es) on all of the topics is subject to
sanctions by the Court. Thus, the topics must be ones that the responding party has the ability to
prepare for and are at issue in the case. Otherwise, a party could be subject to sanctions for
failing to prepare on topics that it is unable to prepare for. Sanctions are available pursuant to
ARCP Rule 37(d). In fact, in the case cited above of Great Am. Ins. Co. of New York v. Vegas
Const. Co., 251 F.R.D. 534, 539 (D. Nev. 2008) sanctions were awarded in favor of the party
giving the Rule 30(b)(6) notice due to the responding party’s failure to properly prepare a witness
and for such witness failing to “fully and unevasively answer questions about the designated
subject matter.” Thus, it is incumbent upon the party sending such notice to properly designate
the topics so that the responding party can properly prepare for the deposition.

“NOTICE DUCES TECUM”

As the Court is aware, there is no such thing as a “notice duces tecum”. It is impossible
to respond to this with any law because it simply does not exist. In regard to the so called
“Notice Duces Tecum”, we object to being required to bring to a deposition items that are not
properly sought. Under Rule 34, there is a proper procedure for requesting documents which the
Defendant has not followed. Further, trial decisions have not been made and, therefore, it is
impossible to bring documents when you have not made decisions on the documents that are
being sought. Additionally, the Defendant sought some of these same documents in its
Interrogatories and Request for Production of Documents and those documents were not
produced then based upon proper objections lodged in a timely manner. (Attached hereto and
incorporated by reference herein as Exhibit C is a true and correct copy of Answers and

Objections to Interrogatories and Requests for Production of Documents without attached Bates

Numbered documents).
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CONCLUSION
This objection to the Rule 30(b)(6) notice must be sustained as the federal courts of the
State of Arkansas have addressed these same questions and have found that notices which are
deficient must not be enforced when they are not issued in compliance with the Arkansas Rules
of Civil Procedure and the similar Federal Rules of Civil Procedure.
LYONS & CONE, P.L.C.
P.O. Box 7044

Jonesboro, AR 72403
(870) 972-5440

!
o i: .
By. e i &i\—‘__

State Bazg No. 7708
Attorneys tor Plaintiff
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CERTIFICATE OF SERVICE

The undersigned attorney hereby certifies that he has served a copy of the foregoing
pleading to the attorneys of record for all other parties in this action by each of the means
checked below:

X placing same properly addressed in the United States mail with sufficient postage
affixed;

placing same properly addressed via certified mail, return receipt requested in the
United States mail with sufficient postage affixed;

placing same properly addressed via express mail in the United States mail with
sufficient postage affixed;

delivering the same to FED EX or UPS for overnight delivery properly addressed;
placing the same in the courthouse mailbox of the attorneys of record,;

via facsimile;

via hand delivery; and/or

>< via e-mail.

on this 17th day of August, 2018.

gl

Jim Lyon{i}
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IN THE CIRCUIT COURT OF GREENE COUNTY, ARKANSAS

CIVIL DIVISION
ST. FRANCIS RIVER REGIONAL WATER DISTRICT PLAINTIFF
VS. No. 4CV-2017-219-MR
CITY OF MARMADUKE, ARKANSAS DEFENDANT

NOTICE OF RULE 30(b)(6) DEPOSITION AND NOTICE OF DEPOSITION
DUCES TECUM

PLEASE TAKE NOTICE that, pursuant to Rule 30(b)(5), Rule 30(b)(6) of the Arkansas
Rules of Civil Procedure, Defendant shall take the deposition of one or more officers, directors,
agents, member, employee, or other representative who shall be designated to testify on behalf of
St. Francis River Regional Water District (“the District”) regarding all information known or
reasonably available to the District with respect to the subject matters identified in Scheduie 1.
Defendant requests that the District provide written notice at least five (5) business days before
the deposition of the name(s) and the position(s) of the individual(s) designated to testify on the
District’s behalf.

The deposition(s) shall commence on August 23, 2018, beginning at 10:30 a.m. at the
Marmaduke Community Center, located at 307 West Mill Street, Marmaduke, Arkansas 72443 or
at such other time and location as agreed upon by the parties, and shall be taken before a duly
certified court reporter recorded by stenographic means.

The deponent(s) is directed to bring all documents and records that it relied on, read,
reviewed, received, ot sent in preparation for the deposition. The deponent(s) is further directed to

bring all documents and records that it anticipates may be introduced by it at the trial of this matter.

EXHIBIT




Respectfully submitted,

CITY OF MARMADUKE, ARKANSAS,
DEFENDANT

BY: /8/ Amanda LaFever
Amanda LaFever, Ark. Bar No. 2012133
Attorney for Defendants
P.O. Box 38
North Little Rock, AR 72115
TELEPHONE: 501-978-6117
FACSIMILE: 501-978-6554

EMAIL: alafever@arml.org

CERTIFICATE OF SERVICE

I, Amanda LaFever, hereby certify that on August 3, 2018, I provided the foregoing to the
counsel for Plaintiff, via email and Certified Mail Return Receipt, postage prepaid, respectively,
to the address below:

Jim Lyons

David Tyler

Lyons & Cone, P.L.C.
P.O. Box 7044
Jonesboro, AR 72403

/3/ Amanda LaFever
Amanda LaFever, Ark. Bar No. 2012133
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SCHEDULE 1

In accordance with Ark. R. Civ. P. 30(b)(6), Defendant designates the matters identified

below for examination. In construing these topics, the following instructions and definitions shall

apply:

1.

All terms shall be construed to encompass as broad a range of information as permitted
under the Arkansas Rules of Civil Procedure.

“Plaintiff” is defined to mean St. Francis River Regional Water District, and any of its
officers, directors, agents, members, employees, or other representative.

“Defendant” is defined to mean the City of Marmaduke, Arkansas.

“Complaint” is defined to include the originally filed Complaint as well as any
subsequently filed Amended Complaint, unless specified otherwise.

The deponent(s) shall be prepared to address the following topics:

The allegations contained in the Complaint;

The District’s financial and fisca! history as well as records reflecting such;

Any responses served or produced by the District in resp;:)nse to Interrogatories or Requests
for Production;

The name, mailing address, phone numbers, and email addresses for any and all custodians
of any and all documents produced by the District in response to Interrogatories or

Requests for Production;

The District’s administration structure, organizational structure, operational structure, and

management structure;
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F. The District’s bookkeeping and accounting policies and practices, including but not limited
to the authority to sign contracts and make payments for work performed on its behalf and
authorized users of financial and accounting;

G. Identification of all reports, photographs, videotapes, surveys, notes, or any other
documents of any kind which reflect or relate to the allegations set forth in Plaintiff’s
Complaint;

H. Identification of all written or otherwise recorded statements in connection with the subject
matter of this litigation;

I. Identification of any communications (other than with counsel of record), including but not
limited to written communications, emails, text messages, phone calls, or otherwise
recorded, between any agents, representatives, officers, directors, or employees of the
District and anyone else or any entity, concerning the provision of services by the District
to American Railcar Industries (“ARI”)—whether actual or anticipated, the geographical
limitations or boundaries of the District, the alleged exclusivity of the District regarding its
provision of services, the provisions of water services by the City to ARI, and the
allegations made in the Complaint. In doing so, the deponent should know who the
communication was between, when it occurred, the method or format of the conversation,
i.e., email, phone call, etc., and the substance of the communication;

J. Identification of any efforts, steps, or inquiries made regarding the District’s geographical
limitations or boundaries of the District as well as the alleged exclusivity of the District
regarding its provision of services;

K. Any subject matter referred to or contained within Plaintiff’s Complaint.
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Technique: Designinga  'b){6) Notice that is
Not Overbroad

In the case of Hartford Fire ins. Co. v. P & H Cattle Co., the court
was asked to determine if the following 30(b}é) notice was

overbroad;

“Topic 8: The document retention policies
applicable to any [Heartland] Financial
Records, [Heartland] Patient Records,
[Heartland] Financial Reports, or
[Heartland]) Plans and Forecasts.”

“Topic 9: The destruction, alteration,
or loss of any [Heartland] Financial
Records, [Heartland] Patient Records,

[Heartland] Financial Reports, or

{Heartland] Plans and Forecasts.”
“({Heartland] Financial Records” is defined
by the notice as “records of Heartland
Surgical Specialty Hospital, LLC's income,
expenses, assets, liabilities, accounts
receivable, accounts payable, profits,
losses, or other financial information.”
The term “[Heartland] Patient Reccords”
is defined as “records of Heartland
Surgical Specialty Hospital, LLC’s patient
encounters and patient billing, includ-

ing but not limited to patient names and

13. Hartford Fire Ins, Co. v. P ¢ H Cattle Co., No. CIV.A. 05-2001-DJW, 2009
WL 2951120, at *I (D. Kan, Sept. 10, 2009).

EXHIBIT
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30()(5)

addresses, admissions, diagncses, refer-
ring physicians, treating physicians,
treatments, fees and charges, discounts,
invoices, claims submitted to insurers
and other third-party payers, amounts
collected from patients, and amounts col-

lected from third-party payers.”

The term “[Heartland] Financial Reports”

is defined as “reports that state, sum-
marize, or analyze information contained
in [Heartland] Financial Records or
[Heartland] Patient Records, including
but not limited to general ledger, income
statements, balance sheets, financial
statements, reports on uses and sources
of capital, repeorts on changes in financial
position, and reports on owners’ equity
or payments to owners.”

The term “Heartland Plans and Forecasts”
is defined as “any budget, plan, projec-
tion, forecast, or pro forma statement of
Heartland Surgical Specialty Hospital,
LLC’s patient volume, income, expenses,
assets, liabilities, accounts receiv-
able, accounts payable, profits, losses,

or other financial information.”"
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Pursuant to Ark. R. Civ. P. 30(b)(6), Defendant OCMC shall designate and fully
prepare one or more officers, directors, managing agents or other persons who consent to
testify on behalf of Defendant OCMC and whom Defendant OCMC will fully prepare to
testify regarding the following designated matters and as to such information that is known
or reasonably available to Defendant OCMC’s organization:

L.

The process used to determine responses to discovery requests and in
particular the location and existence of documents that should be produced

pursuant to the discovery requests in this notice.

The existence of the documents and electronically stored data requested in
the schedule of documents below, pursuant to Ark. R. Civ. P, 34;

The systems, processes and purposes for the creation, duplication and
storage of the documents and electronically stored data requested in the
schedule of documents below, pursuant to pursuant to Ark. R. Civ. P. 34;

Any and all documents and electronically stored data retention and
destruction policies that relate to any of the documents and electronically
stored data requested in the schedule of documents below, pursuant to

pursuant to Ark, R. Civ. P. 34;

The location of the documents and electronically stored data documents
requested in the schedule of documents below, pursuant to pursuant to Ark.

R. Civ. P. 34;

The organization, indexing, and filing of the documents and electronically
stored data requested in the schedule of documents below, pursuant to
pursuant to Ark. R. Civ, P. 34;

The method of the search(es) for the documents and electronically stored
data requested in the schedule of documents below, pursuant to Ark. R. Civ.

P. 34; and

The completeness of the documents and electronically stored data requested
in the schedule of documents below, pursuant to Ark. R. Civ. P. 34;

As to the electronic mail (“e-mail”) system, the location, configuration,
preservation, archive, disaster recovery, security recovery, account
management and IT policies, guidelines, rules, manuals, procedures and

protocols as to the following subtopics:

a. A description of the e-mail system that is currently used and has
been used beginning on January 15, 2015 and continuing until the

present date;
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Crafting the 30(6)(6) Notice

141

Electronic surveillance system used
at the Big Box store in Moses Lake,
WA, on May 4, 2012.

The position/location!® of all video
cameras at the Big Box store in Moses
Lake, WA, on May 4, 2012.

The method of operation of the wvideo
surveillance system at the Big Box store

in Moses Lake, WA, on May 4, 2012,

The location and storage of video or
digital images captured by the video
surveillance system at the Big Box store

in Moses Lake, WA, on May 4, 2012.

The identity of all people involved in
the maintenance angd operation of the
video/security system at the Big Box
store in Moses Lake, WA, on May 4, 2012,

The job descriptions and responsibil-
ities of all people involved in the
maintenance and operation of the video/
security system at the Big Box store in
Moses Lake, WA, on May 4, 2012,

The identity of all people who have
viewed the video/digital images cap-
tured §§36he Big Box store in Moses
Lake, WA, on May 4, 2012.
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8.

30(6)(6)

All policies regarding the retention of
surveillance videos following notice
of an incident at the Big Box store ip
Moses Lake, WA, aon May 4, 2012,

The role of Claims Management, Inc., in
menitoring, reviewing, and Preserving
the images captured on the electronjc
- surveillance Systemused at the Big Boy
Store in Moses Lake, WA, on May 4, 2012,




IN THE CIRCUIT COURT OF GREENE COUNTY, ARKANSAS

CIVIL DIVISION
ST. FRANCIS RIVER REGIONAL
WATER DISTRICT
Plaintiff
vs. Case No. CV 2017-219

CITY OF MARMADUKE, ARKANSAS

Defendant

ANSWERS TO CITY’S FIRST SET OF INTERROGATORIES
AND REQUESTS FOR PRODUCTION OF DOCUMENTS

Comes the Plaintiff, St. Francis River Regional Water District (“SFRRWD”), by and
through its attomeys, Lyons & Cone, P.L.C., and for its Answers to City’s First Set of

Interrogatories and Requests for Production of Documents, states:

INTERROGATORY NO. 1: Please list any lawsuit(s) and/or administrative

proceeding(s) in which you have ever been involved as a party, including, but not limited to,

personal injury, bankruptey, divorce, collection, proceeding for workers' compensation benefits,

or a proceeding for social security or disability benefits, giving the

a. approximate filing date;
b. the court and/or agency in which it was pending;
c. the names of all parties involved;
d. the case number; and
e. the final disposition of the case.
ANSWER: N/A.
EXHIBIT
3 32
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INTERROGATORY NO. 2: Please state, describe, and explain, in full and comﬁlete
detail, each and every action or inaction taken by the City of Marmaduke that you believe
violated your rights or the law; stating with specificity what rights or laws were allegedly
violated or will be violated, and how the City's actions or inactions caused those rights or laws to
be violated or will cause those rights or laws to be violated, as well as what injuries that you
allege you have sﬁstained or will sustain as a result of those alleged violations.

ANSWER: To the extent that this answer calls for legal conclusions, the Plaintiff objects
to being required to provide legal conclusions or legal theories as the Plaintiff is not an attorney.
However, the Plaintiff states that the facts underlying the legal theories are set forth in the
complaint, motion for summary judgment and reply thereto which are incorporated by reference
herein.

In addition, the Plaintiff is claiming damages for the sums lost since the City of
Marmaduke first refused to cease providing water to the ARI plant (or building) located in the
service territory of the Plaintiff. The amount of those damages is not currently known, but will

be based upon the amount of water supplied by the City of Marmaduke to the ARI plant (or

building) located in the service territory of SFRRWD.

REQUEST FOR PRODUCTION NO. 1: Please provide any documentation or records

that you possess that references any part of your response to the preceding interrogatory. If; to
your knowledge, someone else possesses such documentation or records, please identify who the
possessor is and provide that individual or entity's name, mailing address, and telephone number
ANSWER: See your answer to the Complaint where most of the facts were admiited.
Also, see attached Bates Nos. SFRRWD 000001 through 000069. Finally, most of the records

necessary to prove the damages are held by either ARJ, the Defendant herein or both of them.
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INTERROGATORY NO. 3: State the basis for any claims for compensatory damages,
including any amounts expended for any purpose which will be claimed as damages at trial.

ANSWER: The amount of the damages which will be claimed is currently unknown, but
will be based upon the amount of water supplied by the City of Marmaduke to the ARI plant (or

building) located in the service territory of SFRRWD.
REQUEST FOR PRODUCTION NO. 2: Please provide copies of all bills, receipts or

other written documentation relating to the damages information requested in the preceding
interrogatory.

ANSWER: N/A. Your client should have in its possession all of the bills showing the
amount of water used by ARI during this period of time. Also, ARI should have copies of the
bills. At the present time, the Plaintiff does not have copies of these bills. See also Bates Nos.

SFRRWD 000001 through 000069,
INTERROGATORY NO. 4: Please identify all persons who have knowledge of any

kind regarding the allegations made and the events referred to in your Complaint, and for each

identified person, please state the following:

a. Name, address, and telephone number;

b. Relationship, if any, to the parties to this lawsuit;

c. The names and addresses of his or her current employer;

d. Whether you intend to or anticipate calling that individual as a witness;

e. A brief sixmmary of his or her testimony or known or presumed knowledge; and
f. Whether any written or recorded statement by said person exists regarding the

events gitving rise to this lawsuit, whether formal or informal, sworn or unsworn.

In doing so, provide the following information with respect to each statement:
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i from whom the statement was obtained;

1i. who obtained the statement;

iti. the date the statement was obtained;

iv, the form in which the statement was obtained;

v. each individual, organization, or agency, who has possession of the

identified statement; and

vi, If you contend any of these statements are privileged in any manner, please

sufficiently identify the nature and location of said statements so that the
court may rule on your objections.

ANSWER: See attached Bates Nos. SFRRWD 000001 through 000069. SFRRWD
personnel and board members (SFRRWD 000001 through 000002) may have knowledge of the
facts set forth in the Complaint. Also, Mayor Steve Dixon and the city council members and
employees of the water department of the City of Marmaduke as well as the management of ARI
may have knowledge of the facts. The Rules of Civil Procedure Interrogataries do not require the
parties to summarize the anticipated testimony as that will be determined at or near the time of
trial and may also be shaped by what prior testimony or admissions have been made or provided.
Anticipated testimony is unknown at the present time. Further, we believe that all of the persons
named in your discovery or identified in any documents provided by you or by us have some
knowledge of these matters. Any of the persons named anywhere in any discovery provided by
either party or mentioned in depositions may be called as witnesses, but decisions on who will be
called have not been made at this time. No written or recorded statements have been taken yet.
Finally, the following may also have knowledge of the facts: Bruce Holland, Arkansas Natural

Resources Commission (“ANRC”), Executive Director, 501.682.3986; Crystal Phelps, Attormney
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Supervisor for the ANRC, 501.682.3905; Mark Bennett, ANRC Water Development Division
Manager, 501.682.3978; and Jerome Alford, Bond Consulting Engineers, East 3683 State
Highway 77 North, Marion, AR 72364, 870.735.5750. Mr. Alford is the primary engineer on
this project from Bond Consulting Engineers who are the engineers for SFRRWD.

REQUEST FOR PRODUCTION NO. 3: Please produce any affidavits or statements,

whether oral, written, or otherwise recorded in tangible or electronic form, sworn or unswoimn,
that have been prepared, completed, acquired, requested, reviewed or adopted concerning the
subject matter of this lawsuit, whether said statements are signed, unsigned, written by the
witness, or an oral statement recorded by some other person, whether procured by you or
otherwise. This request includes all informal, handwritten notes or statements.

ANSWER: No written or recorded statements have been taken at the present time. The
only affidavits are those submitted in the Motion for Summary Judgment, Response to Motion
for Summary Judgment and Reply thereto which are in your possession.

INTERROGATORY NO. 5: Do you have any knowledge, firsthand or otherwise, of
any oral or writteﬁ statements made by any named Defendant that would be beneficial to

Plaintiffs’ case or detrimental to a Defendant’s case? If the answer is in the affirmative, please

identify the following:
a. who made the statement or who the statement is attributed to;
b. to whom the statement was made;
c. the substance of the statement;
d. when it was said; and
e. who witnessed or heard the statement.

ANSWER: See answer to Request for Production No. 3. Also, see the affidavits
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submitted with the Motion for Summary Judgment, Response to Motion for Summary Judgment
and Reply thereto . Finally, see Bates Nos. SFRRWD 000001 through 000069, There are no
other written or recorded statements that exist to the Plaintiff’s knowledge at this time.

REQUEST FOR PRODUCTION NO. 4: Please provide any documentation or records

that you possess that references any part of your response to the preceding interrogatory. If, to

your knowledge, someone else possesses such documentation or records, please identify who the

possessor is and provide that individual or entity’s name, mailing address, and telephone number.
ANSWER: Previously provided herein to the extent that they currently exist.

INTERROGATORY NO. 6: Please state the following regarding any communication

you had with any employee or representative of the City of Marmaduke regarding the allegations

contained in your Complaint, any matters pertaining to this lawsuit, or any events that led up to

this [awsuit or are at 1ssue in this lawsuit:

a. The name of the individual(s);

b. The method of communication(s);

c. The content of the communication(s}); and

d. The date and location of the communication(s).

ANSWER: See attached Bates Nos. SFRRWD 000001 through 000069. Also, see the

minutes of the City Council meetings for the City of Marmaduke which are in your possession.

REQUEST FOR PRODUCTION NQ. 5: Please produce any and all documents ot

records that have been obtained by or provided to Plaintiff or Plaintiffs’ attorneys which were
obtained from any third party, including but not limited to records or documents procured
through an open record request(s), Freedom of Information Act request(s), subpoena(s), or

consent/authorization(s) for release of records related to any issues, facts, or parties in this case
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If you contend any of these documents or records are privileged in any manner, please

sufficiently identify the nature and location of said documents so that the court may rule on your

objections.

ANSWER: None.

REQUEST FOR PRODUCTION NOQ. 6: Please produce any and all documents,

photographs, notes, memorandums, calendars, audio tapes, video tapes, or other documents by
whatever named called, generated or kept by Plaintiff with respect to the allegations contained in
Plaintiff's Complaint or the facts made the basis of the Complaint, whether created at the time of
the event or at a later date or in connection with the lawsuit. If you contend any of these

documents are privileged in any manner, please sufficiently identify the nature and location of

said documents so that the court may rule on your objections.

ANSWER: Please see Bates Nos. SFRRWD 000001 through 000069.

REQUEST FOR PRODUCTION NO. 7: Please produce any and all documents,

photographs, audio tapes, video tapes, or other documentation made in connection with this

lawsuit, which in any way substantiate or provide support for the allegations made in your

complaint,
ANSWER: Please see Bates Nos. SFRRWD 000001 through 000069.

REQUEST FOR PRODUCTION NQ. 8: Please produce each and every document or

article of demonstrative evidence which you intend to rely on in any way at the trial of this
matter. This request encompasses both documentary evidence which you intend to introduce and

any other form of tangible evidence which you intend to introduce, or otherwise rely on in any

way, at the trial of this matter.

ANSWER: Trial decisiohs have not been made, However, any and all documents that are
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contained in Bates Nos. SFRRWD 000001 through 000069 may be used at trial as well as all
documents attached to the Motton for Summary Judgment, Response to Motion for Summary
Judgment and Reply thereto along with any and all documents produced by either party during

discovery.

REQUEST FOR PRODUCTION NQ. 9: Please provide any documentation or records

that you possess that references any part of your response to the preceding interrogatory. If; to
your knowledge, someone else possesses such documentation or records, please identify who the
possessor is and provide that individual or entity's name, mailing address, and telephone number.

ANSWER: See answer to preceding Interrogatory. All other documents known to exist
that show any of the damages are in the possession of the Defendant or ARIL

INTERROGATORY NQ. 7: Please identify any documents, records, data, or

information, that you possess or are aware of that you will or may use during witness
examinations, including, but not limited to, any documents, records, data, or information that
may be used to impeach any witness, including but not limited to the City of Marmaduke or any
of its representatives or employees.

ANSWER: Trial decisions have not been made. Further, attorneys are simply required to
disclose documents are intended to be introduced into evidence, but they are not required to
disclose how they intend to use them. We will comply with the Arkansas Rules of Civil

Procedure and disclose documents as required as they are obtained if they have not already been

disclosed.

REQUEST FOR PRODUCTION NOQ. 10: Please provide any docurnentation or records

that you possess that references any part of your response to the preceding intetrogatory, whether

written, tape recorded, videotaped, messaged, texted, or otherwise documented. If, to your
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knowledge, someone else possesses such documentation or records, please identify who the

possessor 1s and provide that individual or entity's name, mailing address, and telephone number.

ANSWER: N/A.
INTERROGATORY NOQ. 8: Please identify all members, partners, employees,

managers, directors, agents, and representatives of the District.
ANSWER: See Bates Nos. SFRRWD 000001 through 600002.

INTERROGATORY NO, 9: Please identify and describe the District's organizational

structure and management structure,

ANSWER: See Bates Nos. SFRRWD 000001 through 000002. Ron Pigue, Brad
Nelson, Gerald Eaker, Gregg Garner, Jeramy Richey and Andrew Ritsmon are the members of

the Board of Directors of the Plaintiff. Tonya Thompson is the manager of SFRRWD and

Michele Toone is her secretary.

INTERROGATORY NO. 10: Please identify and describe the District’s bookkeeping

and accounting policies and practices, including but not limited to the authority to sign contracts
and make payments for work performed on its premises or the premises of any subsidiaries and
authorized users of financial and accounting.

ANSWER: We object to this interrogatory on the grounds that it is unknown what the
Defendant is seeking. However, we are answering this interrogatory based on our assumption
that the information sought is provided by the following answer. The manager can sign certein
contracts while the president of the Board signs other contracts. The secretary performs the
bookkeeping. Payments require two (2) signatures on every check. The accounting work is
performed by Charles Long, CPA, 201 N. 14 St., Paragould, AR 72450, 870.236.6946. If this is

not the information sought, please reword this and we will provide the information sought if it is
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proper to do so.

INTERROGATORY NO. 11: Please identify any communications (other than with

counsel of record) between any agents, representatives, officers, directors, subsidiaries or

employees of the District regarding the allegations contained in Plaintiffs Complaint.

ANSWER: See Bates Nos. SFRRWD 000001 through 000069 as well as all documents

attached to the Motion for Summary Judgment, Response to the Motion and Reply to the

Defendant’s Response.

INTERROGATORY NO. 12: Please identify any communications, including but not

limited to written communications, emails, text messages, phone calls, or otherwise recorded,

between any subsidiaries, agents, members, partners, representatives, officers, directors, or

employees of the District regarding the allegations contained in Plaintiff’s Complaint and the

following:
a, Mayor Dixon or any other representative, official, or employee of the City of
Marmaduke, Arkansas;
b. Any Greene County official;
c. Any Arkansas State official, representative, or employee, including but not limited
to any official, representative, or employee of the Arkansas Natural Resources
Comimission or the Arkansas Attorney General's office;
d. Any official, representative, or employee of the federal government, including but
not limited to any official, representative, or employee of the United States
Department of Agriculture;
e. Any official, representative, or employee of American Railcar Industries;
f. Anyone who has been identified as a potential witness by either Plaintiff or
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Defendant,

In doing so, please identify who the communication was between, when it occurred, the

method or format of the conversation, i.e., email, phone call, etc., and the substance of the

communication.

ANSWER: See Bates Nos. SFRRWD 000001 through 000069.

INTERROGATORY NO. 13: Please identify any efforts, steps, or inquiries made

regarding the sale of any property owned by Circle D, as referenced in paragraph seven (7) of
Plaintiffs' original Complaint, including but not limited to the identification of persons, entities,
or documents involved in, with, or referencing thereto.

ANSWER: We object to this interrogatory as we know nothing about Circle D or their
involvement in this matter and Circle D is not mentioned in paragraph 7 of the Complaint.

REQUEST FOR PRODUCTION NO: 11: Please provide any and all financial

documents and records for the District, including any audits performed of the District.
ANSWER: The Plaintiff objects to this interrogatory as it seeks information which is
protected by law as being conﬁdéntial and not reasonably calculated to lead to the discovery of
admissible evidence. Further, there is no limitation as to time period covered, what specific
records are sought and would, thus, require the production of every financial record whatsoever
since the inception of the water d_istrict some of which are no longer all available. If a portion of
this information should be provided and the Court so limits the information to be provided, then

as ordered by the Court (preferably with a proper protective order), the Plaintiff will produce

such financial information that is reasonably calculated to lead to the discovery of admissible

evidence,
INTERROGATORY NO. 14: State whether you, or your attorney, or anyone acting on
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your behalf, has asked or engaged an expert witness to render an opinion as to any of the facts
relating to the incident in question, and whether you intend to call that person as an expert
witness in the trial of this matter. If so, for each such expert witness state his name, address,
telephone number, and the substance of his report.

ANSWER: No. No expert has been hired or consulted. Further, no opinion has been
sought from any expert for this litigation. However, Bond Consulting Engineers and various
persons at ANRC may be used at trial or in a new Motion for Summary Judgment to prove that

the Plaintiffs are entitied to supply and can supply the water to the ARI plant in question.
REQUEST FOR PRODUCTION NQ. 12: Please provide copies of the Vita or Resume'
of each expert witness requested in the preceding Interrogatory, as well as copies of the
documents, reports, photographs and any and all written materials requested.
ANSWER: No expert has been hired or consulted for this litigation.

INTERROGATORY NQ. 15: To the extent not provided in response to a preceding

interrogatory or request for production, please state all witnesses, documents, data, and facts
known to you or believed to be known by you, that support the allegations set forth in paragraph
seven (7} of Plaintiffs’ Original Complaint.

ANSWER: The majority of Paragraph 7 of the Complaint was admitted. However, this
interrogatory is believed to pertain again to Circle D as mentioned in Interrogatory No. 13 and is,
therefore, irrelevant and not reasonably calculated to lead to the discovery of admissible evidence
in this matter. It appears that this is simply a cut and paste set of interrogatories and requests for

production.

INTERROGATORY NO. 16: Please state the names, addresses, and telephone numbers

of all persons who provided information used in answering these interrogatories and state in
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detail the information provided by each person identified and the number interrogatory(ies) or

requests for production to which they provided information.

ANSWER: Along with the attorneys, Brad Nelson, Tonya Thompson and Michele

Toone assisted in providing this information,

REQUEST FOR PRODUCTION NO. 13: To the extent not produced in response to

any other interrogatory or request for production, please provide any documentation or records
that were relied on or used to respond to any interrogatories or requests for production.

ANSWER: N/A.

INTERROGATORY NO. 17: Please treat the foregoing interrogatories and requests
for production of documents as continuing and furnish to this Defendant, through its aftorney, in
writing, any additional information received by you subsequent to the date of your answers
hereto that would modify or supplement your answers, such additional information to be
furnished as soon as reasonably possible after receipt by you and within a reasonable time prior
to the assigned trial date in order to permit appropriate discovery procedure. Will you do so?

ANSWER: We will comply with applicable law and the Arkansas Rules of Civil

Procedure.

LYONS & CONE, P.L.C.
P. O. Box 7044
Jonesboro, AR 72403
Phone: (870) 972-5440
Fax: (870) 972-1270
ilyons@leclaw.com

- b

J im Lyonkﬁtate Bar No. 77083
Attorneys for Plaintiffs
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CERTIFICATE OF SERVICE

The underéigned attorney hereby certifies that he has served a copy of the foregoing
pleading to the attorneys of record for all other parties in this action by each of the means

checked below:

\/ placing same properly addressed in the United States mail with sufficient postage
affixed;

placing same properly addressed via certified mail, return receipt requested in the
United States mail with sufficient postage affixed;

placing the same in the courthouse mailbox of the attorneys of record;
via facsimile;

via hand delivery; and/or

via e-mail.

on this 13* day of August, 2018.

N

Jim Lyons U

FAWP6OASFRRWD\SFRRWD. Answers to First.Int, RFP,wpd
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IN THE CIRCUIT COURT OF GREENE COUNTY, ARKANSAS 0
FiLE

CIVIL DIVISION
sep 18 208
ST. FRANCIS RIVER REGIONALY. LRQUIT GLERK
WATER DISTRICT GREENE OO
Plaintiff
Vs. Case No. CV 2017-219
CITY OF MARMADUKE, ARKANSAS
| Defendant

OBJECTION TO RULE 30(b)(6) NOTICE OF DEPOSITION AND

SUBPOENA AND BRIEF IN SUPPORT THEREOF

Comes the Plaintiff, St, Franeis River Regional Water District (“SFRRWD"), by and
through it§ attorneys, Lyons & Cone, P.L.C., and for its Objection to Rule 30(b)(6) Notice and

Subpoena and Brief in Support Thereof, states:

A. INTRODUCTION
The Plaintiff filed its action against the City of Marmaduke on June 21, 2017. Following
the filing of numerous pleadings and documents, the Defendant e-mailed a second Notice of Rule
30(b)(6) deposition and a subpoena to Plaintiff. (Attached hereto and incorporated by reference
herein as Exhibit A is a true and correct copy of the Rule 30(b)(6) Notice and as Exhibit Bisa

true and correct copy of the Subpoena).

LAW AND ARGUMENT
B. PRODUCTION OF DOCUMENTS
The Defendant in this case does not cite to either Rule 34 or Rule 45 as the besis for the

request to produce documents at the deposition. Assuming that the Defendant is using Rule 34,
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then it is required to provide thirty (30) days notice which has not been done, In the altemative,
if the Defendant is relying solely upon Rulg 45, then the Court must look to Rule 45(e) which

provides as follows:

{¢) Subpoena for Taking Depositions: Place of Examination. .. .. The subpoena
may command the person to whom it is directed to produce and permit inspection
and copying of designated books, papers, documents, or tangible things which
constitute or contain matters within the scope of the examination permitted by
Rule 26(b), but in that event the subpoena will be subject to the provisions of Rule
26(c) and subdivision (b) of the rule.

The person to whom the subpoena is directed may, within ten (10) days after the
service thereof or on or before the time specified in the subpoena for compliance
if such time is less than ten (10) days after service, serve upon the attorney
cauging the subpoena to be issued writtent objection to inspection or copying of
any or all of the designated materials, If objection is made, the party causing the
subpoena to be issued shall not be entitled to inspect and copy the materials
except pursuant to an order of the ¢ourt before which the deposition may be used.

The party causing the subpoena to be issued may, if objection has been made,
move, upon notice to the deponent, for an order at any time before or during the

taking of the deposition.

Based upon Rule 45(¢), this objection means that the Defendant “shall not be entitled to
inspect and copy the materials except pursuant to an order of the court . . . .” Therefore, the
Plaintiff shall not produce any materials or documents on the scheduled deposition date. Further,
if the Court believes that the Defendant is relying upon Rule 34, then such notice is not tirnely
and the Plaintiff is not required to produce any such documents either.

C. RULE 30(b)(6) |

The notice as provided to the Plaintiff is improper for a number of reasons and, therefore,
the Plaintiff should not be required to appear for the deposition. In this case, the City’s notice
and subpoena ar¢ improper under the Arkansas Rules of Civil Procedure as set forth below.

Rule 30(b)}(6) requires that the requesting party describe the matters for examination with

reasonable particularity. Cleatly, the Defendant has failed to do so in this case. In this case, the
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Defendant in most of the requests including D, E,F, G, H, L J, K, M, R, S, T, V, and AA covere
period of approximately twen‘ty (20) years or an undefined period of time. Thus, these topics are
not described with “reasonable particularity™ and are unduly burdensome. Because Arkansas,
generally, does not allow interlocutory appeals, there are very few cases in the State which
describe, define or interpret this portion of the rules of ¢ivil procedure. Ths case of City of 7.
Smith v. Carter, 364 Ark. 100, 216 SW3d 954 (2005) provides “based upon the similarities of
our rules with the federal rules of civil procedure, we consider the interpretation of these rules by
federal courts to be of a significant precedential value”. Thus, it is proper to look to federal
cases for assistance in interpretation of Rule 30.

In looking to federal court decisions, they are decidedly instructive in this case. The
federal courts provide that the topics to be acceptable must be limited in such a manner so that
the “burden of the proposed discovery outweighs its likely benefit,” Dusa Pharmacetgrfcals, Inc.
v. New England Compounding Pharmacy, Inc,, 232 F.R.D, 153, 154 (D, Mass. 2005). In Dusa,
the Defendant ask; for virtually unfettered discretion to cover topics that are unduly burdensome
and are not “reasonably calculated to lead to the discovery of admissible evidence”. In the
instant case, the Defendant requests “the existence and location of any pipes, wells, culverts,
building materials or any piece of hardware, equipment or system that facilitaies or causes the
District’s water system to work, run or provide water services to customers ot entities located
within its geographic boundaries. This request is made for the titne period from January 1, 1998
until present.”

This request and the others covering approximately twenty (20) years are so broad that it
is virtually impossible to provide all of the documents and prepare a witness regarding them

because it is unduly burdensome to do so and, thus, improper. This a classic example of the
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“burden of the proposed discovery cutweighfing] its likely benefit.” The other requests listed
above fit within the same class, i.e. cover such a period of time or such a broad range of items
that it would take weeks, if not months, to properly prepare a representative. For example, to
depose the representative on each item of hardware in the entire system that has been put in place
in the last twenty (20) years would require many days at best and many weeks at worst, Further,
the only issue is whether the Plaintiff can serve ARI today, not whether it could have done so
twenty (20) years ago or even five (5) years ago. More importantly, the location of pipe and
other facilities on the opposite side of the territory have nothing to do with the Plaintiff’s ability

1o supply water to the ARI east plant.

There are numerous federal cases on point. For example, use of the terms inspect “‘any
documents or electronically stored information’ in the defendants’ possession™ was too broad in
Dusa. The requests herein are so broadly drafted that they encompass documents and
information not even related to this litigation and would be highly burdensome to the Plaintiff,
On the other hand, the case of Flick v. Wellpoint, Inc., No. 2:08—0v—21 1, 2009 WL 1564386, at
*3 (N.D. Ind. June 2, 2009) found a request for inspection not unduly burdensome because it was
described with “reasonable particularity” and was limited to clearly defined areas that were in
issue in the litigation involved in Flick. Also, see the case of Bruggeman ex rel. Bruggemanv.
Blagojevich, 219 F.R.D. 430, 436 (N.D. 111, 2004) where the coutt deseribes the “test for
reasonable particularity is whether [the] request places [the] party on ‘reasonable notice of what
is called for and what is not,” and overly broad or vague language does not meet the reasonable
particularity test.”

Also, the Defendant seeks information from the Plaintiff regarding the City of

Marmaduke’s system, ability to supply water, existence of pipes in the ground, the City’s
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indebtedness, sewer services, “ability of the City to meet the plant’s requirements in the case of a
fire or other catastrophic event.” Topics T, U, W, X, and Y are improper because they all deal
with the City, and many, if not all, of these topics are outside the knowledge of the Plaintiff. The
Plaintiff has no knowledge of the City’s system and the only way to learn this is from the City.
Also, one of these topics covers “other catastrophic event[s].” What good is water in the event of
a flood or atornado? Clearly, this request is one that the Plaintiff has no knowledge of and
cannot use any means to determine the City’s ability to supply water during a catastrophic event
without deposing officers or engineers of the City regarding their water system. The duty to
prepare a witness for a deposition pursuant to Rule 30(b)(6) does not include the duty for the
Plaintiff to take a deposition of the Defendant to prepare a witness to testify regarding items
which can be testified to by the Defendant or its contractors and witnesses. This is simply the
epitome of an unduly burdensome discovery request.

An overly broad Rule 30(b)(6) notice subjects the noticed party to an impossible task.
“To avoid liability, the noticed party must designate persons knowledgeable in the areas of
inquiry listed in the notice . . . . Where, as here, the defendant cannot identify the outer limits of
the areas of inquiry noticed, compliant designation is not feasible.” Reedv. Bennett, 193 F.R.D.
689, 692 (D. Kan. 2000). Judge Leon Holmes in the case of RM Dean Farms v. Helena
Chemical Co., 2012 WL 169889, at *1 (E.D. Ark. 2012) stated “[tThe 30(b)(6) notice would
require Helena Chemical Company to produce & corporate representative or corporate
repregentatives to testify on topics so vast in number, so vast int scope, so open ended, and so
vague that compliance with the notice would be impossible.” This is exactly what the Defendant

has sought in this case and, thus, the objection to the 30(b)(6) notice should be sustained.
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The responding party (SFRRWD) must prepare its witnesses to provide non-evasive and
¢omplete answers for the organization. In fact, the case of Great 4m. Ins. Co. of New York v.
Vegas Const, Co., 251 FR.D. 534, 539 (D. Nev, 2008) states that the organization has the duty
“to make a conscientious, good fa;ith effort to designate knowledgeable persons for Rule 30(b)(6)
depositions and to prepare them to fillly and unevasively answer questions about the designated
subject matter.” Thus, the obligation to prepare is substential. The so-called “topic
designations™ which SFRRWD would have to prepare for are simply a waste of time, effort and
money. These ate clearly not intended to gain knowledge or information necessary for this suit,
but are intended to harass the Plaintiff as most of these issues have nothing to do with the matters
in question in this case.

Importantly, the fatlure to properly prepare a witness(es) on all of the topics is subject to
sanictions by the Court. Thus, the topics must be ones that the responding party has the ability to
prepare for and are at issue in the case. Otherwise, a party could be subject to sanctions for
failing to prepare on topics that it is unable to prepare for. Sanctions are available pursuant to
ARCP Rule 37(d). In fact, in the case cited above of Grear Am. Ins. Co. of New York v. Vegas
Const, Co., 251 FR.D. 534, 539 (D. Nev. 2008) sanctions were awarded in favor of the party
giving the Rule 30(b)(6) notice due to the responding party’s failure to propetly prepare a witness
and for such witness failing to “fully and unevasively answer questions about the designated
subject matter.” Thus, it is incumbent upon the party sending such notice to properly designate

the topics so that the responding party can properly prepeare for the deposition,
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D. CONCLUSION
This objection to the Rule 30(b)(6) notice must be sustained as the federal courts of the

State of Arkansas have addressed these same questions and have found that notices which are

FLuUEs 20

deficient must not be enforced when they are not issued in compliance with the Arkansas Rules

of Civil Procedure and the similar Federal Rules of Civil Procedure.

LYONS & CONE, P.L.C.
P. O. Box 7044
Jonesboro, AR 72403
(870) 972-5440

By: \)

State Bar No. 77083
Attorneys for Plaintiff
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CERTIFICATE OF SERVICE

The undersigned attorney hereby certifies that he has served a copy of the foregoing
pleading to the attorneys of record for all other parties in this action by each of the means
checked below:

placing same properly addressed in the United States mail with sufficient postage
affixed;

placing same properly addressed via certified mail, return receipt requested in the
United States mail with sufficient postage affixed;

placing same properly addressed via express mail in the United States mail with
sufficient postage affixed;

delivering the same to FED EX or UPS for overnight delivery properly addressed;
placing the satne in the courthouse mailbox of the attorneys of record;

via facsimile;

via hand delivery, and/or

K via e-mail.

on this 18th day of September, 2018.

Jim Lyons

FAWPSOSFRR WINGbjection. Depo. 30(b)(6). 2nd.notice.wpd
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IN THE CIRCUIT COURT OF GREENE COUNTY, ARKANSAS

CIVIL DIVISION
ST. FRANCIS RTVER REGIONAL WATER DISTRICT PLAINTIFF
V8. No. 4CV-2017-219-MR

CITY OF MARMADUKE, ARKANSAS DEFENDANT

NOTICE OF RULE 30{hj{6) DEPOSITIO

PLEASE TAKE NOTICE that, pursuant to Rule 30(b)(6) of the Arkangag Rules of Civi]
Procedure, Defendant shall take the deposition of one or more officers, directors, agents, member,
employes, or other representative who shell be designated to testify on behalf of St, Franols River
Regional Water Digtrict (“the District”) regarding all informetion known or reasonebly available
to the Distriet with respect to the subject mattery identified in Schedule 1. Defendant requosts that
the District provide written notice at least five (5) business days bafore the deposition of the
name(s) and the position(s) of the individual(s) designated to testify on tho District’s behalf.

Per the perties’ agreement, the deposition(s) shall commence on September 25, 2018,
beginning at 10:30 a.m, at the Marmeduke Community Center, located at 307 Weat Mill Strect,
Marmaduke, Arkenges, and shell be taken before a duly certified court reporter recorded by

stenogrephic means,

EXHIBIT

A 354
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Respectilly subritted,
CITY OF MARMADUKE, ARKANSAS,

BY: g

Amanda t {Fever, Ark, Bar No, 2012133
Attorney for Defendants

P.0.Box 38

North Little Rock, AR 72115
THELEPHONE: 501-978-6117
FACSIMILE: 501-978-6554

BMALL: glafeyer@amil org
CERTIFICATE OF SERVICE

1, Amanda ILaFover, hersby certify that on September 10, 2018, I provided the forsgoing
to counsel for Plaintiff, via emall, and on September 11, 2018 via Certified Meil, Retum Receipt,
Restricted Delivery, to the address below:

Tim Lyons

David Tyler

Lyong & Cone, P.L.C.
P.O. Box 7044
Joneshoro, AR 72403

o] — = f‘““
4"} '::’/ i

Amanda LaFever, Ark. Bar No, 2012133
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SCHEDULE 1
In accordance with Ark, R. Civ. P, 30(b)(6), Defendant designetes the matters identified

below for examination. It construing these topies, the following lustructions and definitions shall

gpply:
1,

3.

All terms shall be cogstrued to encompass as broed a range of information as permitted
under the Arkansas Rules of Civil Procedure.

“Plaintiff” is defined to raean St, Francis River Regional Water District, and any of its
officers, divestors, agents, members, employees, or other repreasntative,

““The Distriot” i3 defined fo mean St. Francig River Reglonal Water District, and eny of its
officets, directors, agents, members, employees, or other representative.

“Defendant” {§ defined to mean the City of Marmeduks, Ariansas,

“Complaint™ is defined to includs the originally filed Complaint as well as sny
subsequently filed Amended Complaint, unlesy specifisd otherwise.

“Arkanaes Natural Reaouroes Commission™ ig defined to include any governmenta! agency
that was a predecessor of the Commigelon in jts current iteration,

“United States Department of Agriculture™ is defined to include any govermmental agency
that was a processor of the U.8.D.A. in its current iteration.

The deponent(s) shall be prepared to address the following toples:

Anyresponses served or produced by the District in responss to Interrogatories or Requests

for Production,
The name, mailing address, phone number, and email address for any custodian of any

documents produced by the District in response to Interrogateries or Requests for

Production.
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. The District*s edministrative structure, organizational structure, operational structurs, and

menagement struciurs,

. The existence and Iocation of any pipes, wells, culverts, building materials, or any pieca of

hardwars, equipment, or gystem that facilitates or causes the District’s water system to
work, run, or provide watet services to custemers or entities loceted within its geogrephic

boundaries, Thia request is made for the tims period from Junvary 1, 1998 unti] present.

, When such infrastructure as referenced in the preceding paregraph waas put in place,

constructed, installed, created, or built, a3 well as what funds were used to finance the

projeot,

. The existence and Jocation of any maps, blueptints, schematios, datebases, docaments, or

records that set forth the information requestsd in the two preceding paragraphs,

. Policles and/or protocals regarding the Distict's buokkeeping and accounting practices

end how those business practices have been and ars carried out and by whom, from January

1, 1998 to present;

. From January 1, 1998 to present: The history, degres, and extent of the District’s

indebtedness to the United States Department of Agriculfure, the,Arkansas Natural

Resources Commission, and the Flrst National Bank of Paragould, to includs any entities

that wers precursors, predecessors, or successors of those three entitlss,

. What, if any, revenues were or are pledged to repay the indebtedness referenced in the

proceding paragraph, when the indebtednesgs arose, the purpose of the loan was procured,
and for what the loan has been used, and any exclusivity or rights believad by the District
to be pravided to the District by virtue of thet indebtedness under either foderel or stats

lew, and when such rights, if they ever existed, sxpired.
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. Any records or communicationg rogarding the District’s indebtedness with the Arkansgas
Natura] Reyources Commisgion, the United States Department of Agriculture, or the First
Netional Bank of Paragould, to include any entities that ware precursors, predecessors, or
sucgessors of thode three entities, from January 1, 1998 to present,

. The ability, inability, or capacity of the District to provide water services to ARI af any
point In time, historically and currently, inoluding when ART was built in 1999, when the
Eagt Plant way built in 2606, when the Refurb Plant was built in 2015, and presently, and
what steps, if any, the District took or ig taking in order to make known to ARI or the City
its ability to provide such water gervices,

. If the Diatrict is currently unable to immediately begin providing the requisite water
setvices to ARI's facilities, what must occur before the Digirict does heve the cepacity, and
whon the requisite steps will be complete such that the District could meet ARI'S water
needs,

. Any records or communications, regarding the ability, inability, or capacity of the District

to provide water gervices to any portion of the American Raiicar Industries campus from

Janvary 1, 1998 to pressnt.
. Tha capacity, ability, or inabllity of the Difrict to meet ARI'S requirements in the caze of

a fira or other catastrophic eveat;
. The Distriot's capacity, ability, or inability to provide sewer services to ARY;
P. When and how the District first became aware that the City wes providing water servicss

to the West Plant, the East Plant, and the Refurb Plast,
. Any demands made by the Digtrict that ARI receive water services fram the District or that

the City cease providing water nervices to the District.
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. Any records, inquiries, or communicetlons regarding the Disirict's Complisnce with the

Arkapsas Natural Regources Water Plan,

. Any records or communications, regarding the capaocity, ability, or inebility of the City to

provide water services to any portion of the ARI campus from Janwary 1, 1998 to present.

. The City's indebtsdness with respect to its water utility, and any exclusivity or rights

provided to it by virtue of that indebtedness under either federal or state law;

. The existence of any record, Order, document, agresment, or otherwise that provides the

City “exclugive’ rights to pre-existing customers and customers withit: 80 many miles of

the City’'s limits;

. The existence of any record, order, document, agrecinent, or otherwise that provides the

District “exolusive” rights to any geographical location contained within the legal

description of the District;

W, The ability of the City to meet the Plant's regnirements in the case of a fire or other

catastrophic event;

X. The City's ability to provide sewer services along with water services to ARI; and

Y. The existetice of the City’a pipes in the ground currently, such that the City cam vontinue

to provide water services to ARI with no cessation of ARI’s opérations.

Z. Any records, inquiries, or communi¢ations regarding the City’s Compliance with the

Arkansas Naturse] Resources Water Plan.

Identification of any communications via any method (other then with counse] of
record), or otherwige recorded, between any agents, representatives, offieers, directors, or

employees of the District and eny other pargon or entity, regarding the fellowing:
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The Distrlct’s provision of gervices to American Reilear Industries (*ARI" -
whethet aotual or anticipated;
The geographical limitations or boundaries of the Distriot;
The District's alleged exclusivity of its provision of services;
The provisions of water services by the Clty to ARI; and
The geographical limnitations or boundaries of the City;

In doing so, the deponent should know who the communication wes between, when it

occurred; the method or format of the conversation, ie, emeil, phone ¢all, eto,, and the

substance of the communication;
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CIRCUIT COURT oﬁdnb?éi&ﬁébum, ARKANSAS

ST, FRANCIS RIVER REGIONAL

WATER DISTRICT SUBPOENA IN A CIVIL CASE
VS, CASENO. CV 2017-219

aTY OF MARMADUKE,

ARKANSAS

TO: St Prancis River Regional Water District

] You ARE COMMANDED to appearinthe _____  Cowtof County at the place, date, and Hme
specified below to testily in the above case:
PLACEOF TESTIMONY - ’ i"COURTROOM ;
: I

DATE & TIME (

O vOU ARE COMMANDED to appent at thy place, date, and time below to testify at the taking of a deposition in the

abovecses, - e e e _
- FLACH OF DEFOEITION DATE i T S— ]

S

X YOU ARE COMMMANDED to roduce and permit inspection and cop of the follo
|2 p P wing
docufments or obfects at the place, date, and time spedfied below (list documents):
{ All documents, records, notes, data, maps, blucprints, and PATE & TIME
! commnunications that the deponent rolied on, read, reviewed, | Stpfember 25, 2116, at 1030 am, at the

i . ipe Marmaduke Corvmunity Center, 307
received, ot sant in preparation for the 30(b)(6) depoaition on et M 4
behatf of tha St. Francis River Regional Water District, ; West Ml Btrect, adale, AR

——

[0 YOU ARE COMMMANDED to permit inspection for the following premises at the date and

time gpecified below: . .
PREMIEES ) T T I DATE & TIvVE

I
!
!
i

P R —

P T A e

Any organization not & part to this euit that is subpoenaed for the taking of & deposition ghall desigrats one or
more officers, directora, or managing sgants, or other persons who consent io testify on ifs behalf, and may set forth, for
each person designated, the matters on which the person will testify, Arkansas Rules of Clvil Procedure, 30 (b}(8),

ey

“IBRUING OPFICER BIGNATURA AND 771(E (IND ”‘“}“mwrﬁim”“”"m ITENDANT) DATH

| Atty. For Defendant [/l s 1ot - .4, {io ((g'

imsmﬁsoﬁﬁc‘ﬁ‘éﬁm ADDRASA & PHONE NUMBES,
Amanda LaFever, P.O. Box 38, North Litile Rock, AR 72115, (501) 978-6117 &'f u-; _!

EXHIBIT
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...... ke ez st DATE

PROOFOFSRRVICE ——

!Mca SERVED ;
........ — l
!'Wb'ﬂ““—“"ﬁ—"‘““_“ (PRINT NAMB OF FERSON SERVEDY """ o [
| SERVED BY [FRINT NAME) THLE
e e o S ;
DECLARATION OF BERVER

I deplare under penalty of perjury under the laws of the Usnited States of America that the
foregoing information contalned in the Proof of Servico is t1ue und correat,

BExeceited an, ,
DAT® ) BIGHATHRE OF SRRV
P.O, Box 38, North LitHle Rock, AR 72115
ADDEZSE OF BERVER
A T T T e e N e R N T I T O e R T L e LM S T S e i R LN PR T FE L A e TR P Y

NOTICE TO VEREONS SUBJZCT Wo SUBBOENAS

Regnrdless of his ot her county of residence, a witness subpoenaed for examination at a frial ot hearing
must be properly served with a subpoena at least two days prior to the tial or hearing, or within a shotter
Himg if tha court so orders. The subpoena must be accompuanied by a witniess fee calculated at the rate of $30.00
pex day for attendance and $0.25 per mile for travel from the witneas’ residence to the place of the trial or
hearing, Rule 45(d), Ark. R, Civ. P.

A witness subpoanaed in connection with a deposittonn must be properly served with a subpoena at
least five business days prior to a deposition, or within a shorter Hme if the coutt so orders. The witness is
required to attend a deposition at any place within 100 miles of where he or ehe resides, is employed, or
transacts busingss in person, or at auch other conveniert place set by court order The subpoena must be
accompanied by a withess fee caleulated at the rate of $30.00 per day for attendance and $0.25 per mile for
travel from the witness’ residence to the place of the deposition. Rule 45(e), Axk. R. Civ. P,

A subpoena may command the person to whom it is directed to produce for inspection any books,
papers, docurnents, or tangible things daslgnated in the subpoena. The person subpoenaed may ask the court
to quash or modify the eubpoena if it is unreasonable or oppressive or to require that the person on whose
behalf the subposna is issued pay the reasonable cost of such producton, Rule 45(b), Ark, R, Civ. P, If the
subpoena is issued in connection with a deposition, the person subpoenaed may object in writing to inspection
or copying of eny or all of the designated materials ot seck a protective order from the court, If a wyjiten
objecton is made within ten days of service of the
subpoena or on or before the Ume specified for compliance if such time is less than ten days, the party causing
the subpoena to be issued is not entitled to inspect the materials unless the court so orders. Rule 45(d), Ark, R,

Civ.P.

“TSBUTING OFFICER BIGNATOUNE AN TTTLS (INDICATE IF ATTORNEY FOR PLAINTIY OR D&FENDANT) " DATER 7"

i Atty.For Defendant =~ i

155UTNG OFFICERS NAME, ADDHEES & PHONE NUMBER .~ " o Im‘rﬂ"'

Amanda LaFever, P.0.Box 38 Notth Liltle Rock, AR 72115, (501} 978-6117 | =
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When a witnesa fails to attend in obedience to a subpoena or intentionally evades the service of a
subpoena by concealment or otherwise, the court may issue a warrant for arresting and bringing the witness
befare the court to give testimony and answer for contempt. Rule 45(g), Ark. R. Civ. P.
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LYONS & CONE, P.L.C,
Attorneys at Law
407 8, Main
P. G.Box 7044
Jonesboro, AR 72403

Phone 870/972-5440--Fax 870/972-1270

FACSIMILE TRANSMITTAL COVER SHEET

TO: Jan Griffith
Greene Co. Circuit Clerk
FROM: Jim Lyons
RE: St. Francis River Regional Water District vs. City of Marmaduke, Atkansas;

Greene Co. Circuit Court, Case No. CV-2017-219
DATE: September 18, 2018
TOTAL NUMBER OF PAGES INCLUDING COVER SHEET: 20

Letter and attachment to follow,

‘The information contained in this telecopy is intended only for the use of the addresses and may contain
information that is confidential, privileged, and/or otherwise exempt from disclosure under applicable law. If you
are not the intended recipient or the employes or agent responsible for delivering this trangmittal to the intended
recipient, you aré not authorized to read this transmittal and are hereby notified that any disgemination, distribution
or copying of this communication is strictly prohibited. This transmission is not interded to waive any attorney-
client privilege, or other confidential or privileged relationship. If you have recaived this communication in error,
please notify us inunediately by telephone and return the original message to us at the ahove address.
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b Loy BLE
mikacane@ieclaw,com

JIyenseleclaw.com
-_—
DAVID TYLIR

ANDPREW NADZAM ATTORNEYE AT LAW
amdzam@leclaw.com 407 BOUTH MAIN diyler®lectaw.com
rPC BOX 7044
JONESBORO, AR SAE 724037044
4 KAN 7 “Masier of Laws In Agrlculiural Law

670-§72-5440 * FAX: B70-D72-1270 *rxeensn Ball Trisl Colloge Faculy
WEEBSITE: WWW.LECLAW.COM

September 18,2018

VIA FACSIMILE ~ (870) 239-3550
AND PRIORITY MAIL

Ms. Jan Griffith

Greene Co. Circuit Clerk
320 W, Court, Suite 124
Paragould, AR 72450

Re: St Francis River Regional Water District vs. City of
Marmaduke, Arkansas; Greene Co. Circuit Court;
Case No. CV-2017-219

Dear Ms, Griffith;

Please find enclosed an Objection to Rule 30(b)(6) Notice of Deposition and Subpoena
and Brief in Support Thereof to be filed in the above-referenced matter. Please return a file-
marked copy of the front page to my office by fax at (870) 972-1270. We are placing the original
of this document in the mail to your office for placement in the Court file, If you have any
questions or problems, please do not hesitate to contact me. Thank you for your cooperation,

Sincerely,
Jim Lyons
JL/ab
Enclosure

¢c:  Amanda LaFever (w/enc.)

FAWPOISFRRWDAGreeneCo.SFRRWD3 Ite.wpd
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FILED
SEP 18 2018
IN THE CIRCUIT COUl;{:}'V(.“I)IIj gﬁg}f}%COUNTY, ARKANSAS SREEHE CO. CIRCUT CLERE
ST, FRL‘\NCIS RIVER REGIONAL
WATER DISTRICT
Plaintiff
VS, Case No. CV 2017-219

CITY OF MARMADUKE, ARKANSAS

Defandant

MOTION TO QUASH DEFENDANT'S

SUBPOENA AND BRYEF IN SUPPORT THEREQF

Comes the Plaintiff, St. Francis River Regional Water District (“SFRRWD™), by and
through its attorneys, Lyons & Cone, P.L.C., and for its Motion 10 Quash Defendant’s Subpoena

and Brief in Support Thereof, states:

L. On or about September 10, 2018, Defendant City of Marmaduke, Atkansas
emailed Plaintiff a second Notice of Rule 30(b)(6) deposition (“Notice”) and & subpoena

(“Subpoena”) to Plaintiff.
2. On or about September 18, 2018, Plaintiff filed its Objection to Rule 30(b)(6)

Notice of Deposition and Subpoena and Brief in Support Thereof. (Attached hereto and
incorporated by reference herein as Exhibit I is a true and correct copy of Plaintiff’s Objection),
Also, on or about September 18, 2018, Plaintiff e-mailed Defendant a copy of its Objection to
Rule 30(b)(6) Notice of Deposition and Subpoena and Brief in Support Thereof. (“Objection”).

3. The Objection outlined numerous ways Defendant’s Notice and Subpoena failed

to comply with the Arkansas Rules of Civil Procedure,
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4, First, the Defendant failed to meet the reasonable particularity standard required
by ARCP 30(b)(6) in its Notice and Subpoena. Many of the topics, including D, E,F, G, H, 1,7,
K,M,R, S, T, V, and AA, cover time periods of approximately twenty (20) years or were for
undefined petiods of time. Additionally, these topics are unduly burdensome because of the
length of time for the topic, and the overly broad nature of the topics.

5, Second, many of the topics, including topics T, U, W, X, and Y are about topics
which are outside of the knowledge or control of the Plaintiff, and are instead about matters
relating to the Defendant,

6. ARCP Rule 45(b)(2) allows the Court to quash or modify a subpoena if it is
unreasonable or oppressive.

7. As explained further in the Objection, Defendanbt’s subpoena is unreasonable and
oppressive. The topics in Defendant’s subpoena are for_an unreasonable amount of time,
approximately twenty (20) years or for undefined amounts of time. Further, Defendant’s
Subpoena is for documents relating to the topics in the Notice, Many of the topics are about
things which Plaintiff does not have knowledge of.

8. Defendant’s subpoena is also oppressive for the same reasons. Requesting
Plaintiff’s representative to bring documents covering approximately twenty (20) years, and on
topics unrelated to the issues in this litigation is oppressive. Further, asking Plaintiff’s
representative to bring all documents relating to “the existence and location of amy pipes, wells,
culverts, building materials or any piece of hardware, equipment or system that facilitates or
causes the District’s water system to work, tun or provide water services to customers or enitities
located within its geographic boundaties. This request is made for the time period from January

I, 1998 until present,” This topic, and all related documents to that topic, is one of the most
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oppressive requests one can imagine.

9, Defendant’s Subpoena and Notice are unreasonable and oppressive. Plaintiff
respectfully requests that this Court quash Defendant’s Notice of Rule 30(b)(6) deposition and
Subpoena because they are unreasonable and oppressive, and do not conform with the Arkansas
Rules of Civil Procedure.

WHEREFORE, Plaintiff, St. Francis River Regional Water District, prays as follows:

a. that Plaintiff’s Motion to Quash Defendant’s Subpoena be granted,;

b. that the Court quash Defendant’s Notice of Rule 30(b)(6) deposition and

Subpoena;
b. for its costs and attorney's fees; and

c. for all other proper relief to which this Plaintiff is entitled.

LYONS & CONE, P.L.C.
P. 0. Box 7044
Jonesboro, AR 72403
(870) 972-5440

By: ~-) - [/b/’/‘/

State Bar No. 77083
Attorneys for Plaintiff

A

368



0s/18/2018 16: 20 Lyonhs & Cone (FAZYBT09721270 P.COE/024

CERTIFICATE OF SERVICE

The undersigned attorney hereby certifies that he has served a copy of the foregoing
pleading to the attorneys of record for all other parties in this action by each of the means

checked below:

placing same properly addressed in the United States mail with sufficient postage
affixed;

placing same properly addressed via certified mail, return receipt requested in the
United States mail with sufficient postage affixed;

placing same properly addressed via express mail in the United States mail with
sufficient postage affixed;

delivering the same to FED EX or UPS for overnight delivery properly addressed;
placing the same in the courthouse mailbox of the attorneys of record,;

via facsiimnile;

via hand delivery; and/or

>( via e-mail.

on this 18th day of September, 2018.

I Lo

Jim Lyons

FAWPGE0\SFRR WD\Mtn.2,Quash.Subpoena and. Brief wpd
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IN THE CIRCUIT COURT OF GREENE COUNTY, ARKANSAS

CIVIL DIVISION
ST. FRANCIS RIVER REGIONAL
WATER DISTRICT
Plaintiff
V8. Case No. CV 2017-219

CITY OF MARMADUKE, ARKANSAS

Defendant
OBJECTION TO RULE 30(b)(6) NOTICE OF DEPOSITION AND
B D BRIEF IN SUPPORT THEREQF

Comes the Plaintiff, St. Francis River Regional Water District (“SFRRWD*), by and
through its attorneys, Lyons & Cone, P.L.C., and for its Objection to Rule 30(b)(6) Notice and
Subpoena and Brief in Support Thereof, states:

A. INTRODUCTION

The Plaintiff filed its action against the City of Marmaduke on June 21, 2017, Following
the filing of numerous pleadings and documents, the Defendant e-mailed a second Notice of Rule
30(b)(6) deposition and a subpoena to Plaintiff. (Attached hereto and incorporated by referatice
herein as Exhibit A is a true and correct copy of the Rule 30(b)(6) Notice and as ExhibitBisa
true and correct copy of the Subpoena),

LAW AND ARGUMENT
B, PRODUCTION OF DOCUMENTS
The Defendant in this case does not cite to either Rule 34 or Rule 45 as the basis for the

raquest to produce documents at the deposition, Assuming that the Defendant is using Rule 34,

EXHIBIT

P4
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then it is required to provide thirty (30} days notice which has not been done. In the alternative,

if the Defendant is relying solely upon Rule 45, then the Court must look to Rule 45(¢) which

provides as follows:

(e) Subpoena for Taking Depositions; Place of Examination. , . . . The subpoena
may command the person to whom it is directed to produce and permit inspection
and copying of designated books, papers, documents, or tangible things which
constitute or contain matters within the scope of the examination permitted by
Rule 26(b), but in that event the subpoena will be subject to the provisions of Rule

26(c) and subdivision (b) of the rule,

The person to whom the subpoena is directed may, within ten (10) days after the
service thereof or on or before the time specified in the subpoena for compliance
if' such time is less than ten (10) days after service, serve upon the attorney
causing the subpoena to be issued written objection to inspection or copying of
any or all of the designated materials. If objection is made, the party causing the
subpoena to be issued shall not be entitled to inspect and copy the materials
except pursuant to an order of the court before which the deposition may be used,
The party causing the subpoena to be issued may, if objection has been made,
move, upon notice to the deponent, for an order at any time before or during the

taking of the deposition.

Based upon Rule 45(e), this objection means that the Defendant “shall not be entitled to
inspect and copy the materials except pursuant to an order of the court . . . .”> Therefore, the
Plaintiff shall not produce any materials or documents on the scheduled deposition date, Further,
if the Court believes that the Defendant is relying upon Rule 34, then such notice is not timely
and the Plaintiff is not required to produce any such documents either.

C. RULE 30(b)(6)

The notice as provided to the Plaintiff is improper for a number of reasons and, therefore,
the Plaintiff should not be required to appear for the deposition. In this case, the City’s notice
and subpoena are improper under the Arkansas Rules of Civil Procedure as set forth below.

Rule 30(b)(6) requires that the requesting party describe the matters for examination with

reasonable particularity, Clearly, the Defendant has failed to do 8o in this case. In this case, the
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Defendant in most of the requests including D, B, F, G, H, L, J, K, M, R, 8, T, V, and AA cover a
period of approximately twen’ty (20) years or an undefined period of time. Thus, these topics are
not described with “reasonable particularity” and are unduly burdensome. Because Arkansas,
generally, docé not allow interlocutory appeals, there are very foew cases in the Stata which
describe, define or interpret this portion of the rules of civil procedure. The case of City of Ft.
Smith v. Carter, 364 Ark. 100, 216 SW3d 954 (2005) provides “based upon the similaritics of
our rules with the federal rules of civil procedure, we consider the interpretation of these rules by
federal courts to be of a significant precedential value”, Thus, it is proper to look to federal
cases for assistance in interpretation of Rule 30.

In looking to federal court decisions, they are decidedly instructive in this case, The
federal courts provide that the topics to be acceptable must be limited in such 2 manner so that
the “burden of the proposed discovery outweighs its likely benefit.” Dusa Pharmaceuticals, Ine.
v. New England Compounding Pharmacy, Inc., 232 F.R.D. 153, 154 (D. Mass. 2005). In Dusa,
the Defendant asks for virtually unfettered discretion to cover topics that are unduly burdensome
and are not “reasonably calculated to lead to the discovery of adinissible evidence”. In the
imstant case, the Defendant requests “the existence and location of any pipes, wells, culverts,
building materials or anty piece of hardware, equipment or system that facilitates or causes the
District’s water system to work, run or provide water services to customers or entities located
within its geographic boundaries. This request is made for the time period from January 1, 1998
until present.”

This request and the others covering approximately twenty (20) years are so broad that it
ig virtually impossible to provide all of the documents and prepare a witness regarding them

becauge it is unduly burdensome to do so and, thus, improper. This a classic example of the
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“burden of the proposed discovery outweigh[ing] its likely benefit.” The other requests ligted
above fit within the same class, i.6. cover such a period of time or such a broad range of items
that it would take wecks, if not months, to properly prepare a representative, For example, to
depose the representative on cach item of hardware in the entire system that has been put in place
in the last twenty (20) years would require many days at best and many weeks at worst. Further,
the only issue is whether the Plaintiff can serve ARI today, not whether it could have done so
twenty (20) years ago or even five (5) years ago. More importantly, the location of pipe and
other facilities on the opposite side of the territory have nothing to do with the Plaintiff’s ability
to supply water to the ART east plant.

There are numerous fedetal cases on point. For example, use of the terms inspect “*any
documents or electronically stored information’ in the defendants' possession™ was too broad in
Dusa. The requests herein are so broadly drafied that they encompass documents and
information not even related to this litigation and would be highly burdensome to the Plaintiff,
On the other hand, the case of Flick v. Wellpoint, Inc., Na. 2:08—v=211, 2009 WL 1564386, at
*3 (N.D. Ind, Jure 2, 2009) found a request for inspection not unduly burdensome because it was
described with “reasonable particularity” and was limited to clearly defined areas that were in
issue in the litigation involved in Flick. Also, see the case of Bruggeman ex rel. Bruggeman v.
Blagojevich, 219 F.R.D. 430, 436 (N.D. 1l 2004) where the court describes the “test for
reasonable particularity is whether [the] request places [the] party on ‘reasonable notice of what

is called for and what is not,” and overly broad or vague language does not meet the reasonable

particularity test,™
Also, the Defendant seeks information from the Plaintiff regarding the City of

Marmaduke’s system, ability to supply water, existence of pipes in the ground, the City's
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indebtedness, sewer services, “ability of the City to meet the plant’s requivements in the case of a
fire or other catastrophic event.” Topics T, U, W, X, and Y are improper because they all deal
with the City, and many, if not all, of these topics are outside the knowledge of the Plaintiff. The
Plaintiff has no knowledge of the City’s system and the only way to learn this is from the City.
Also, one of these topics covers “other catastrophic eventfs).” What good is water in the event of
a flood or & tornado? Clearly, this request is one that the Plaintiff has no knowledge of and
cannot use any means to determine the City’s ability to supply water during a catastrophic event
without deposing officers or engineers of the City regarding their water system. The duty to
prepare & witness for a deposition pursuant to Rule 30(b)(6) does not include the duty for the
Plaintiff to take a deposition of the Defendant to prepare a witness to testify regarding items
which can be testified to by the Defendant or its contractors and witnesses. This is simply the
epitome of an unduly burdsnsore discovery request,

An overly broad Rule 30(b)(6) notice subjects the noticed party to an impossible task,
“To avoid liability, the noticed pstty must designate persans knowledgeable in the arcas of
inquiry listed in the notice . . . . Where, as here, the defendant cannot identify the outer limits of
the areas of inquiry noticed, compliant designation is not feasible,”” Reed v. Bennett, 193 F.R.D.
689, 692 (D. Kan. 2000). Judge Leon Holmes in the ease of RM Dean Farms v. Helena
Chemical Co.,2012 WL 169889, at *1 (E.D. Ark, 2012) stated “[t]he 30(b)(6) notice would
require Helena Chemical Company to produce a corporats representative or corporate
rcpresentaﬁves to testify on topics so vast in pumbes, so vast in scope, so open ended, and s0
vague that compliance with the notjce would be impossible.” This is exactly what the Defendant

has sought in this case and, thus, the objection to the 30(b}(6) notice should be sustained.
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The responding party (SFRRWD) must prepare ity witnegses to provide non-evasive and
complste answers for the organization. In fact, the case of Great Am. Ins. Co. of New York v,
Vegas Canst, Co., 251 FR.D, 534, 539 (D. Nev. 2008) states that the organization has the duty
“to make & conscientious, good fa..ith effort to designate knowledgeable persons for Rule 30(b)(6)
depositions and to prepare them to fully and un¢vasively answer questions about the designated
subject matter,” Thus, the obligation to prepare is substantial. The so-called “topic
designations"” which SFRRWD would have to prepare for are simply a waste of time, effort and
money. These are clearly not intended to gain knowledge or information necessary for this suit,
but are intended to harass the Plaintiff as most of these issues have nothing to do with the matters
in question in this case,

Importantly, the failure to properly prepare a witness(es) on all of the topies is subject to
sanctions by the Court. Thus, the topics must be ones that the responding party has the ability to
prepare for and are at Issus in the case, Qtherwise, a party could be subject to sanctions for
failing to prepare on topics that it is tnable to prepare for. Sanctions are available pursuant to
ARCP Rule 37(d). In fact, in the case cited above of Great Am. Ins. Co. of New York v. Vegas
Const. Co., 251 F.RD, §34, 539 (D. Nev. 2008) sanctions were a“;arded in favor of the party
giving the Rule 30(b)(6) notice due to the responding party’s failure to properly prepare a witness
and for such witness failing to “fully and unevasively answer questions about the designated
subject matter,” Thus, it is incumbent upon the party sending such notice to properly designate

the topics so that the responding party can properly prepare for the deposition.
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D. CONCLUSION
This objection to the Rule 30(b)(6) notice must be sustained as the federal courts of the
State of Arkansas have addressed these same questions and have found that notices which are
deficient must not be enforced when they are not issued in compliance with the Arkansas Rules
of Civil Procedure and the similar Federal Rules of Civil Procedure,
LYONS & CONE, P.L.C.
P. Q. Box 7044

Joneshoro, AR 72403
(8B70) 972-5440

By: ‘) .

State Bar No, 770
Attorneys for Plaintiff
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CERTIFICATE QF SERVICE

The undersigned attorney hereby certifies that he has served a copy of the foregoing
pleading to the attorneys of record for all other parties in this action by each of the means

checked below;

rr—
L
——
o

placing same properly addressed in the United States mail with sufficient postage
affixed;

placing same properly addressed via certified mail, return receipt requested in the
United States mai] with sufficient postags affixed;

placing same properly addressed via express mail in the United States mail with
sufficient postage affixed,

delivering the same to FED EX or UPS for overnight delivery properly addressed;
placing the same in the courthouse mailbox of the attorneys of record,;

via facsimile;

via hand deljvery; and/or

via e-mail.

on this 18th day of September, 2018,

Jim Lyons

FAWPSO\SFRR WDNObjectinn. Depe, JO{)(6). Znd.nulice. wpd
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IN TIHE CIRCUIT COURT OF GREENE COUNTY, ARKANSAS

CIVIL DIVISION
ST. FRANCIS RIVER REGIONAL WATER DISTRICT PLAINTIFF
VS, No. 4CV-2017-219-MR
CITY OF MARNMADUKE, ARKANSAS DEFENDANT

NOTICE OF RULE 30{1»)(6) DEPOSITION

PLEASE TAKE NOTICE that, pursuant to Rule 30(b){6) of the Arkansas Rules of Clvil
Procedure, Defondant shall take the deposition of one or more officers, directors, agents, memaber,
employee, or other representative who shall be designated to testify on behalf of 8t. Franc{s River
Reglonal Water Digtrot (“the District”) ragarding ulf information known or rergonably avaitable
to the District with respeot to the subjact mattery identified in Scheduls 1. Defendant raquests that
the Disirict provide written notlee at least five (5) buslness days before the deposition of the
name(s) and the position(s) of the individuel(s) designated to testify on the District's behalfl

Per the partiss’ agreement, the deposition(s) shall commence on September 25, 2018,
beginning at 10:30 a.m. &t the Marmadukes Community Center, Jocated at 307 West Mill Strsot,
Marmaduke, Arkansas, and shall be taken before a duly certified court reportar recorded by

stenographic tneans.

EXHIBIT

i A
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BY:

RTIFICATE

WM HA AU L12FY

Respesifully submitted,

CITY OF MARMADUKE, ARKANSAS,
DEFENDANT,, "

\
'

Amanda Liever, Atk. Bar No, 2012133
Attorniey for Defendants

P.0. Box 38

Narth Little Rock, AR 72115
TELEPHONE: 501-978-6117
FACSIMILE; 501-978-6554

EMAIL: alafever@arml.org

SERVICE

I, Amanda LeRéver, hereby certify that on Bsptember 10, 2018, ] provided the foregoing
to counge) for PlaintT, via email, and on Septernber 11, 2018 via Certifled Mail, Retum Receipt,

Restricted Delivery, to the address below:

Jim Lyony

David Tyler

Lyons & Cone, P.L.C.
P.0. Box 7044
Jonesboro, AR, 72403

Amenda LaFsver, Atk, Bar No, 2012133
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SCHEDULE 1
In sceorddance with Ark, R, Clv. F. 30(b)(6), Defendant degignates the matters {dentified

below for examination, In eonafruing these topies, thc following Instriictions and definitions shel]

apply:
1. All terms ghall be construed to cucompass ss broad a range of information e potralit=d

under the Atksnsas Rules of Civil Procedure,

2, “Plaintiff’ iz defined to mean St, Frencis River Regional Water Distdot, and any of its
officers, directors, agents, members, employees, or other tapresentative.

3. “The District” is defined to niean St. Francis River Reglonal Water Distriot, and any of'jts
officers, directors, agents, merubers, smploysss, or other reprosentative,

4. "Defendant” is defined to mean the City of Marmaduks, Arkansas,

5, “Complaint"” is defined to include the origlnelly filed Compleint as well as any

subsequently filed Amended Complaint, unless specificd otherwise,
6. “Arkansas Natural Rsgources Coramisaion” is dafined to Include any governmental agency

that was = predecessor of the Commiisgion in its oturent iteration.

7. “Unitad States Department of Agricultura” is defined to includa any governmental ageacy

that was a processor of the U.8.D.A, in its curyent iteration,
The deponent(s) shall ba prapared to address the following toples:

A. Anyresponses served or preduced by the District in response to Interrogatories or Requests

for Production,
The name, meiling address, phone number, and ctail address for anty custodian of any

documents produced by the District in responge to Interrogatories or Requests for

Production,
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. The Distriot’s administrative structure, organizational structure, operational structure, and

manggement structure.

. Ths existence and location of any pipes, wells, culver(s, bullding materials, or any pisce af

hardware, equipment, or gystem that facililates or osuses the District’s water system to
work, run, or ptovide water services to cusiomers or entities located within its geographic

boundaries, This request is made for the time perdod from Januery 1, 1998 untl present,

. When such infrastructure s referenced in the preceding paragraph was put in place,

constructed, instelled, crested, or built, as well as what funds wers used to fitmnce the

project,

. ‘The existence and location of any maps, blueprints, schematics, databases, documents, or

reconds that get forth the information reguested in the two preceding paragrapha,

. Policies and/or protocols regarding the Distriot’s bookkeeping and accousnting practices

and how thass business practioes have been and are oartied out and by whom, from Jenuary

1, 1998 {o pregent;

. From Jenuary I, 1998 to present; The higtory, degres, and extent of the Distrct's

indebtedness to the United Statgs Department of Agriculture, the .Arkenses Natural
Resoutces Carmmigsion, end the Fitst National Bank of Paragould, t¢ include any entitiss
that wers precursors, predecossors, or successora of those three entities,

What, {f any, revenues ware or are pledged to repay the indebtedness referenced in the
preceding paragraph, when the indabtadness atoge, the purpose of the loan was proocured,
and for what the Joan has been used, and any exclusivity or rights helisved by the Distrct
to be provided to the Dietrict by virtue of that indsbtedness under sither federzl of state

law, end when such rights, if they ever existed, oxpirad.
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. Any recordy or communications regarding the District’s indebiedness with the Arkangas
Natura! Resources Commission, the United States Department of Agriculture, or the Flst
Natjonn] Bank of Paragould, to Include any catities that were precurgors, predegessors, or
suecessors of those three entities, from Jannary 1, 1998 to prezent,

. The ability, mebility, or capasity of the District to provide wuter services to ARI at any
point in time, historically and cumently, inoluding when ARI wag built in 1999, when the
East Plant was bullt [u 2006, when the Refurb Plant was built in 2015, and presently, and
what steps, if any, the District took or is taking in order to maks known to AR or the City
its ability to provide such wator services,

. If the Distriet is owrently unsble to immediately begin providing the requialte weter
services to ARD's facilities, what must opour before the District does have tha capacity, and
when the tequisits steps will be complate such that the District could mest ARI's water
neads,

M. Any tecords or communications, ragarding the ability, inability, or capecity of the District
to provide water services to any portion of the American Raflcar Industries campus from

Jaguary 1, 1998 to present,
. The capacity, ability, or inability of the Diatrict 1o meet ARI’S requirernents in the cage of

a fire or other catastrophic event;
. The District's oapaoity, ability, or inability to provide sewer services to ART,
. When and how the Distrigt first became aware that the City was providing water setvicag

to the Wesgt Plant, the East Plant, and the Refurb Plant,
. Anydetmands made by the District that ART recefvs watsr services from the District or that

the City cease providing water servioes to the District.
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R. Any records, inquiries, or communfcetions regerding the District's Complianoe with the

Arkangas Natural Resources Water Plan,

. Any records or communijcationy, regarding the capacity, ability, or inability of the City to

provide water services to any portion of the ARI campus from Jaxmary 1, 1998 to present,

. The City's indebtedness with respect to itg water utility, and any exclusivity or nights

provided to it by virtue of that indebtedness under either federal or state law;

. The existence of any record, Order, document, agreement, ot otherwise that provideg the

City “exclusive” rights to pre.exieting customers and custorners within so many miles of

the City’s limits;

. The exdstence of anty record, order, document, agresment, or otherwise that provides tho

Distrlot “sxclusive” rights to sny geographical location contained within the legal

deseription of the Distriet;

W, The ability of the City to pacst the Plant’s requirements In the cage of a firo or other

catastrophic avant:

X. The City's sbility to provide sswer services along with waler services to ARI; and
Y. The existence of the City’s pipes in the ground currently, such that the City can vontinte

to provide waler services to ARI with no cessation of ARY's operations,

2. Any records, inquiries, or communications ragerding the City's Compliance with the

Arkanses Natural Resources Water Plan,
Identification of any communications via eny method (other than with counse] of

record), or otherwise recorded, between any agents, reprasentatives, officers, directors, or

smployzes of the District end 2uy other person ot entity, tegarding the following:
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Ths District’s provision of services to American Raflcar Industries ("ARI)—
whaether actual or anficipated;
The geographical Jimitationg or boundaries of the Distriet;
The District’s alleged exclusivity of its provision of sarvices;
The provisions of water services by the City to ARY; and
The geographioal limitations or boundaries of ths City;

In doing s0, the deponent should know who the communication was between, when it

occurred, the method or format of the conversation, le., emeil, phone call, ete., and the

gubstance of the commuanication;
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CIRCUIT COURT OF GREENE COUNTY, ARKANSAS

[Toa—

ST. FRANCIS RIVER REGIONAL

WATER DISTRICT SUBPOENA IN A CIVIL CASE
V&. CASENQ, CV 2017-219

CITY OF MARMADUKE,

ARKANSAS

TO: B8t Francls River Reg'lonaln"{r&atér District
Courtof ____ County at the place, date, and Hime

[ vYou ARE COMMANDED to appear in the e
apecified below to tealify in the above case: :

[ FLAGE OF IESTIMONY o COURTROOM

l

BATH &TIME b I

.... e

TRV

[T vou ARE COMMANDED to appear at the place, date, and time below to testify et the taldng of a depoaition In the

gbovermes: . __ .
;-rﬂﬁéﬁsmﬁmﬁﬁﬁ' S s e T _}

by

X YOU ARE COMMMANDED to produce and petmit inspection end copying of the following

decuments or objects at the place, date, and time specified below ({list documents):

! All doournents, records, notes, data, tmeps, blueprints, end DATR & TIME )

. commustications that the deponent ralled on, read, reviowed, sl ;P m:;?&ﬂ&g?e’;;’ ;;;h'
reocived, or sent in preparation for the 30(b)(6) deposition o0 | yyress Mit] Strent, Marmaduke, AR

behalf of the St. Francis River Regional Water District, ;

Chet e L ey

at T e

[J YOU ARE COMMMANDED ta permit inspaction for the following premises at the date and
time spegified below:
especifiedbelow: e ‘ T

PRENGEES i

i
)
|

Any organizativn not e part to this gult that is subpoenaed for the taking of a depesition hall designaty one or
morg officers, directord, or managing agents, or othar parsons who consent to testify on Its bahelf, and may set forth, for
each person designated, the matiers on which the persor: will testify, Axkansas Rules of Civil Procedure, 30 (B)(8).

“TEPUING GFBICER, SIGNATURE Iﬁﬁ'_.ﬁ*i-ﬁ'(mnn’;‘,}m FATTORNEY FOK PLAIRIFF OR DEFENDANTT DAY
[_Atty. For Defendant Q’mmm . o _.alloff
2793 |

AR 72115, (501) 9786117 |4/i0 | £

-t LR "
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Uds sl AUTS
_ T T h i’ROb.E;‘OFéBR:ﬂ'_CE - -
’ PLACE BHRVED l DATE T "i
'mﬁ\mﬁ'ﬁmﬁ' T - ’ l
I T )

| BEEVER BY FRNT NAV)

S

DECLARATION OF BERVER
I doclers uader penalty of porjury under the luws of tho United S8totes of America that the

foregotug information sonteined in the Proof of Hervioe 1w true and carrect,

E_ [ | m —
. BIGNATURE OF BERVER

DATE
P.O. Box 38, Noxth Little Rack, AR 72115
ADDREER OF HERVER

oL okt sl TA TR L ERTR R R L KR A ot St b TENRE L e O T e e EL G U 9 3 LG e ST €t o Y g S e ML LTt B i b R R e U T2 L et S L T

HOTICE TO PERSONS SUBJECT WO SUBPORNRS

Regurdless of his or het county of residence, a witnese subpoenaed for exernination at & tlal or hearing
must be properly sarved with & subpoena at least two dayas prior to the trial or hesring, or within & shorter
timg if the court so orders, The subpoena must be accompanied by & witness fee caleulated at the rats of 30,00
per day for attendance and $0.25 per wdle for travel from the witness’ residence to the place of the trial or
hearing, Rule 45(d), Ark, R, Civ, P.

A witness subposnaed in connecton with a deposiion must be properly served with a subpoens st
least five business days prior to a depoaition, or within e shorter time i the court so orders. The witness is
required to attend a deposition at any place ‘within 100 miles of where he or she resides, is employed, or
tansacts business in person, or at sitch other convenient plage sst by court order The subpoena must be
accompanied by a witness fee calculated at the rate of $30.00 per day for attendance and $0.25 per mile for
trave! from the witness’ residence to the place of the deposition. Rule 45(e), Ark. R, Civ. P,

A subpoens may command the person to whom It is directed to produce for inspection any bocks,
pepers, decumnents, or tangible things designated in the subpoena, The parson subpoenaed may ask the court
to quash or modify the subpoens If it Is unreasonable or opprassive or to xequire that the peraan on whose
behalf the swubpoena is issued pay the reasonable cost of such production. Rule 45(b), Ark, R, Civ. P, If the
subposena is issued in connaction with a depasttion, the pereon subpoenaed may object in writing to ingpection
or copying of any or all of the designated materials or seek a protective order from the court, If & written
objection s made within ten days of service of the .
subpoena or on or before the Hime specified for compliance if such time g less than ten days, the party causing
the subpoena to be {gstted i not entiled to Inspect the materiale unless the court so orders, Rule 45(d), Ark. R,

Gv. P
—TRSUING GIEER G N AT RS ANG TrTLE [INDICATE T ATT ORNEY FOR VAT T OX DENDAND— ~~ ~OATE ™
i Atty.For Defendant e N .

e

TS CFRCERE, ~5D ETLONE NIRRT

R DATE
Amanda LaFever, P,Q.Bax 38, North Little Rock, AR 72115, {501 978-6117 __l_ .

TE b R mpr—
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When & witness fails to attenid in obedience to a subpoena or intentionally evades the service of &
subpeana by concerlment or atherwise, the court may lsau? a watrant for arresting and bringing the witness
before the court to give teatimeny and answer for contempt, Rule 45(g), Ark. R. Civ. P.
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TO:

FROM:

RE:

DATE:

Iz 1/ LyONs & Lone (FAX B UIFLLI0

LYONS & CONE, P.L.C.
Attornieys at Law
407 S. Main
P. 0. Box 7044
Jonesboro, AR 72403

Phone 870/972-5440~-Fax 870/972-1270
IMILE TRANSMITT HEET
Jan Griffith
Greene Co. Circuit Clerk.

Jim Lyons

St. Francis River Regional Water District vs. City of Marmaduke, Arkansas;
Greene Co, Circuit Court; Case No, CV-2017-219

September 18, 2018

TOTAL NUMBER OF PAGES INCLUDING COVER SHEET: 24

L etter and attachment to follow,

The information contained in ¢his telecopy is intended only for the use of the addressee and may contain

information that is copfidential, privileged, and/or otherwise exempt from disclosure under applicable law. If you
ars not the intended recipient or the employee or agent responsible for delivering this transmittal to the intended
recipient, you are not.authorized to read this transmittal and are hereby notified that any dissemination, distribution
or copying of this communication is strietly prohibited. This transmission is not intended to waive any attomey-
client privilege, or other confidential or privileged relationship. If you have received this communication n etror,
please notify us immediately by telephone and return the original message to us at the above address,
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Jiv: LYO NS
jhori¢leclavecom

ANDREW NADZAM
enzdmmelacliw.com

Lons de Long PLE,

ATTORMNEYS AT LAWY
407 BOUTH MAIN
PO BOX 7044
JONESEORD, ARKANBAK T2408-7044

(FAR)B708721270 P.0027024

MIKE COME*
mikaconoRleclaw. com

OAYID TYLER
diyler@inclaw.cam

“Master of Laws (n Agricufwral Law
*+*Kwenan Dall Tetal College Faculy

870.572-5440 « FAX: 870-972.1270
-WEBSITE: WWW.LECLAW.CORM

September 18, 2018

VIA FACSIMILE - (870) 239-3550
AND PRIORITY MAIL

Ms. Jan Griffith

Greene Co. Circuit Clerk
320 W. Court, Suite 124
Paragould, AR 72450

Re:  St. Francis River Regional Water District vs. City of
Marmaduke, Arkansas; Greene Co, Circuit Court;
Case No. CV-2017-219

Dear Ms. Griffith:

Please find enclosed a Motion to Quash Defendant’s Subpoena and Brief in Support
Thereof to be filed in the above-referenced matter, Please return a file-marked copy of the front
page to my office by fax at (870) 972-1270. We are placing the original of this documnent in the
maeil to your office for placement in the Court file. If you have any questions or problems, please

do not hesitate to contact me. Thank you for your cooperation,

Sincerely,
Jim Lyons
JL/ab
Enclosure

cc:  Amanda LaFever (w/enc.)

FAWPSOASFRRWD\WIreencCo. SFRRWDA. Itr. wpd
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TO:

FROM:

RE:

DATE;:

(FAX 5708721270

LYONS & CONE, P.L.C.
Attorneys at Law
407 S. Main
P. O. Box 7044
Jonesboro, AR 72403

Phone 870/972-5440--Fax 870/972-1270
FACSIMILE TRANSMITTAL COVER SHEET

Jan Griffith
Greene Co. Circuit Clerk

Jim Lyons

St. Francis River Regional Water District vs. City of Marmaduke, Arkansas;
Greene Co. Circuit Court; Case No, CV-2017-219

Septamber 18, 2018

TOTAL NUMBER OF PAGES INCLUDING COVER SHEET: 24

Letter and attachment to follow.

The information contained in this telecopy is intended only for the use of the addressee and may contain
information that is confidential, privileged, and/or otherwise exempt from disclosure under applicable law. If you
are not the intended recipient or the employes or agent responsible for delivering this transmittal to the intended
recipient, you are not, authorized ta read this trangmittal and are hereby notified that any dissemination, distribution
or copying of this communication is strictly prohibited. This transmission is not intended to waive any attorney.
client privllege, or other confidential or privileged relationship. If you have received this cormmunication in error,
please notify us immediately by telaphone and retum the original message to us at the abova address.
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JIM LYONS e %ﬂd« & "%M % MIKE CONE»
mikecone®laclawcom

Ihronseleciaw.com

A;:n?i?zwl N‘ADZ*M ATTORNEYS AT LAW DAVID TYLER®
amBleciaw.com 407 BOUTH MAIN diytarelsclzw com
PO BOX TO44
JONESPORO, ARXANIAS 724038-7044 . “Mastor of Laws In Agheultural L
870-972-8440 + FAX; B70-078-1270 “AKoerian Bl T,h;'g,,,,m Fm’]"l;

WEBSITE: WWW.LECLAW.COM

September 18, 2018

VIA FACSIMILE — (870) 239-3550
AND PRIORITY MAIL

M. Jan Griffith

Greene Co. Circuit Clerk
320 W. Court, Suite 124
Paragould, AR 72450

Re: St Francis River Regional Water District vs. City of
Marmaduke, Arkansas; Greene Co. Circuit Court;
Case No, CV-2017-219

Dear Ms. Griffith:

Please find enclosed a Motion to Quash Defendant’s Subpoena and Brief in Support
Theteof to be filed in the above-referenced matter. Please return a file-marked copy of the front
page to my office by fax at (§70) 972-1270. We are placing the origina! of this document in the
mail to your office for placement in the Court file. If you have any questions or problems, please

do not hesitate to contact me. Thank you for your cooperation.

Sincerely,
D o
Jim Lyons

JL/ab

Enclosure

cc:  Amands LaFever (w/enc.)

FAWPSO\SFRRWD\OraeneCo. SFRRWDM. [ir. wpd
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IN THE CIRCUIT COURT OF GREENE COUNTY, ARKANSAS

CIVIL DIVISION EUED
SEP 1§ 208
Plaintiff
vs. Case No. CV 2017-219

CITY OF MARMADUKE, ARKANSAS
Defendant
OBJECTION TO RULE 30(b)(6) NOTICE OF DEPOSITION AND
SUBPOENA AND BRIEF IN SUPPORT THEREOF

Comes the Plaintiff, St. Francis River Regional Water District (“SFRRWD”), by and
through its. attorneys, Lyons & Cone, P.L.C., and for its Objection to Rule 30(b)(6) Notice and
Subpoena and Brief in Support Thereof, states:

A. INTRODUCTION

The Plaintiff filed its action against the City of Marmaduke on June 21, 2017. Following
the filing of numerous pleadings and documents, the Defendant e-mailed a second Notice of Rule
30(b)(6) deposition and a subpoena to Plaintiff. (Attached hereto and incorporated by reference
herein as Exhibit A is a true and correct copy of the Rule 30(b)(6) Notice and as Exhibit B isa
true and correct copy of the Subpoena).

LAW AND ARGUMENT
B. PRODUCTION OF DOCUMENTS
The Defendant in this case does not cite to either Rule 34 or Rule 45 as the basis for the

request to produce documents at the deposition. Assuming that the Defendant is using Rule 34,
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then 1t is required to provide thirty (30) days notice which has not been done. In the alternative,
if the Defendant is relying solely upon Rule 45, then the Court must look to Rule 45(e) which

provides as follows:

(e} Subpoena for Taking Depositions: Place of Examination. . . . . The subpoena
may command the person to whom it is directed to produce and permif inspection
and copying of designated books, papers, documents, or tangible things which
constitute or contain matters within the scope of the examination permitted by
Rule 26(b), but in that event the subpoena will be subject to the provisions of Rule
26(c) and subdivision (b) of the rule.

The person to whom the subpoena is directed may, within ten (10) days after the

service thereof or on or before the time specified in the subpoena for compliance

if such time is less than ten (10) days after service, serve upon the attorney

causing the subpoena to be issued written objection to inspection or copying of

any or all of the designated materials. If objection is made, the party causing the

subpoena to be issued shall not be entitled to inspect and copy the materials

except pursuant to an order of the court before which the deposition may be used.

The party causing the subpoena to be issued may, if objection has been made,

move, upon notice to the deponent, for an order at any time before or during the

taking of the deposition.

Based upon Rule 45(e), this objection means that the Defendant “shall not be entitled to
inspect and copy the materials except pursuant to an order of the court . . . . Therefore, the
Plaintiff shall not produce any materials or documents on the scheduled deposition date. Further,
if the Court believes that the Defendant is relying upon Rule 34, then such notice is not timely
and the Plaintiff is not required to produce any such documents either.

C. RULE 30(b}6)

The notice as provided to the Plaintiff is improper for a number of reasons and, therefore,
the Plaintiff should not be required to appear for the deposition. In this case, the City’s notice
and subpoena are improper under the Arkansas Rules of Civil Procedure as set forth below.

Rule 30(b)(6) requires that the requesting party describe the matters for examination with

reasonable particularity. Clearly, the Defendant has failed to do so in this case. In this case, the
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Defendant in most of the requests including D, E,F, G, H,I,J, K, M, R, S, T, V, and AA cover a
period of approximately twenty (20) years or an undefined period of time. Thus, these topics are
not described with “reasonable particularity” and are unduly burdensome. Because Arkansas,
generally, does not allow interlocutory appeals, there are very few cases in the State which
describe, define or interpret this portion of the rules of civil procedure. The case of City of Ft.
Smith v. Carter, 364 Ark. 100, 216 SW3d 954 (2005) provides “based upon the similarities of
our rules with the federal rules of civil procedure, we consider the interpretation of these rules by
federal courts to be of a significant precedential value”. Thus, it is proper to look to federal
cases for assistance in interpretation of Rule 30.

In looking to federal court decisions, they are dectdedly instructive in this case. The
federal courts provide that the topics to be acceptable must be limited in such a manner so that
the “burden of the proposed discovery outweighs its likely benefit.” Dusa Pharmacetgricais, Inc.
v. New England Compounding Pharmacy, Inc., 232 F.R.D. 153, 154 (D. Mass. 2005). In Dusa,
the Defendant asks for virtually unfettered discretion to cover topics that are unduly burdensome
and are not “reasonably calculated to lead to the discovery of admissible evidence”. In the
instant case, the Defendant requests “the existence and location of any pipes, wells, culverts,
building materials or any piece of hardware, equipment or system that facilitates or causes the
District’s water system to work, run or provide water services to customers or entities located
within its geographic boundaries. This request is made for the time period from January 1, 1998
until present.”

This request and the others covering approximately twenty (20) years are so broad that it
is virtually impossible to provide all of the documents and prepare a witness regarding them

because it is unduly burdensome to do so and, thus, improper. This a classic example of the
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“burden of the proposed discovery outweigh[ing] its likely benefit.” The other requests listed
above {it within the same class, i.e. cover such a period of time or such a broad range of items
that it would take weeks, if not months, to properly prepare a representative. For example, to
depose the representative on each item of hardware in the entire system that has been put in place
in the last twenty (20) years would require many days at best and many weeks at worst. Further,
the only issue is whether the Plaintiff can serve ARI today, not whether it could have done so
twenty (20) years ago or even five (5) years ago. More importantly, the location of pipe and
other facilities on the opposite side of the territory have nothing to do with the Plaintiff’s ability
to supply water to the ARI east plant.

There are numerous federal cases on point. For example, use of the terms inspect ““any
documents or electronically stored information’ in the defendants’ possession” was too broad in
Dusa. The requests herein are so broadly drafted that they encompass documents and
mformation not even related to this litigation and would be highly burdensome to the Plaintiff.
On the other hand, the case of Flick v. Wellpoint, Inc., No. 2:08-—cv-211, 2009 WL 15643386, at
*3 (N.D. Ind. June 2, 2009) found a request for inspection not unduly burdensome because it was
described with “reasonable particularity” and was limited to clearly defined areas that were in
issue in the litigation involved in Flick. Also, see the case of Bruggenian ex rel. Bruggeman v.
Blagojevich, 219 F.R.D. 430, 436 (N.D. Ill. 2004) where the court describes the “test for
reasonable particularity is whether [the) request places [the] party on ‘reasonable notice of what
is called for and what is not,” and overly broad or vague language does not meet the reasonable
particularity test.”

Also, the Defendant seeks information from the Plaintiff regarding the City of

Marmaduke’s system, ability to supply water, existence of pipes in the ground, the City’s
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indebtedness, sewer services, “ability of the City to meet the plant’s requirements in the case of a
fire or other catastrophic event.” Topics T, U, W, X, and Y are improper because they all deal
with the City, and many, if not all, of these topics are outside the knowledge of the Plaintiff. The
Plaintiff has no knowledge of the City’s system and the only way to learn this is from the City.
Also, one of these topics covers “other catastrophic event[s].” What good is water in the event of
a flood or a tornado? Clearly, this request is one that the Plaintiff has no knowledge of and
cannot use any means to determine the City’s ability to supply water during a catastrophic event
without deposing officers or engineers of the City regarding their water system. The duty to
prepare a witness for a deposition pursuant to Rule 30(b)(6) does not include the duty for the
Plaintiff to take a deposition of the Defendant to prepare a witness to testify regarding items
which can be testified to by the Defendant or its contractors and witnesses. This is simply the
epitome of an unduly burdensome discovery request.

An overly broad Rule 30(b)(6) notice subjects the noticed party to an impossible task.
“To avoid liability, the noticed party must designate persons knowledgeable in the areas of
inquiry listed in the notice . . . . Where, as here, the defendant cannot identify the outer limits of
the areas of inquiry noticed, compliant designation is not feasible.” Reed v. Bennett, 193 FR.D.
689, 692 (D. Kan. 2000). Judge Leon Holmes in the case of RM Dean Farms v. Helena
Chemical Co., 2012 WL 169889, at *1 (E.D. Ark. 2012) stated “[tlhe 30(b)(6) notice would
require Helena Chemical Company to produce a corporate representative or corporate
representatives to testify on topics so vast in number, so vast in scope, so open ended, and so
vague that compliance with the notice would be impossible.” This is exactly what the Defendant

has sought in this case and, thus, the objection to the 30(b)(6) notice should be sustained.

396



The responding party (SFRRWD) must prepare its witnesses to provide non-evasive and
complete answers for the organization. In fact, the case of Great Am. Ins. Co. of New York v.
Vegas Const. Co., 251 F.R.D. 534, 539 (D. Nev. 2008) states that the organization has the duty
“to make a conscientious, good fa;ith effort to designate knowledgeable persons for Rule 30(b)(6)
depositions and to prepare them to fully and unevasively answer questions about the designated
subject matter.” Thus, the obligation to prepare is substantial. The so-called “topic
designations” which SFRRWD would have to prepare for are simply a waste of time, effort and
money. These are clearly not intended to gain knowledge or information necessary for this suit,
but are intended to harass the Plaintiff as most of these issues have nothing to do with the matters
in question in this case,

Importantly, the failure to properly prepare a witness(es) on all of the topics is subject to
sancttons by the Court, Thus, the topics must be ones that the responding party has the ability to
prepare for and are at issue in the case. Otherwise, a party could be subject to sanctions for
failing to prepare on topics that it is unable to prepare for. Sanctions are available pursuant to
ARCP Rule 37(d). In fact, in the case cited above of Great Am. Ins. Co. of New York v. Vegas
Const. Co., 251 F.R.D. 534, 539 (D. Nev. 2008) sanctions were awarded in favor of the party
giving the Rule 30(b)(6) notice due to the responding party’s failure to properly prepare a witness
and for such witness failing to “fully and unevasively answer questions about the designated
subject matter.” Thus, it is incumbent upon the party sending such notice to properly designate

the topics so that the responding party can properly prepare for the deposition.
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D. CONCLUSION
This objection to the Rule 30(b)(6) notice must be sustained as the federal courts of the
State of Arkansas have addressed these same questions and have found that notices which are
deficient must not be enforced when they are not issued in compliance with the Arkansas Rules

of Civil Procedure and the similar Federal Rules of Civil Procedure.

LYONS & CONE, P.L.C.
P. O. Box 7044
Jonesboro, AR 72403
(870) 972-5440

‘ A

State Bar No. 77083
Attorneys for Plaintiff
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CERTIFICATE OF SERVICE

The undersigned attorney hereby certifies that he has served a copy of the foregoing
pleading to the attorneys of record for all other parties in this action by each of the means
checked below:

placing same properly addressed in the United States mail with sufficient postage
affixed;

placing same properly addressed via certified mail, return receipt requested in the
United States mail with sufficient postage affixed;

placing same properly addressed via express mail in the United States mail with
sufficient postage affixed;

delivering the same to FED EX or UPS for overnight delivery properly addressed;
placing the same in the courthouse mailbox of the attorneys of record;

via facsimiie;

via hand delivery; and/or

X via g-mail.

on this 18th day of September, 2018.

Jim Lyons

FAWPSG\SFRRWD\Objection. Depo. 30(b)(6).2nd.notice. wpd
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IN THE CIRCUIT COURT OF GREENE COUNTY, ARKANSAS

CIVIL DIVISION
ST. FRANCIS RIVER REGIONAL WATER DISTRICT PLAINTIFF
V8. No. 4CV-2017-219-MR

CITY OF MARMADUKE, ARKANSAS DEFENDANT

NOTICE OF RULE 30(b)(6) DEPOSITION

PLEASE TAKE NOTICE that, pursuant to Rule 30(b)(6) of the Arkansag Rules of Civil
Procedure, Defendant shall take the deposition of one or more officers, directors, agents, member,
employes, or other representative who shall be designated to testify on behalf of 8t. Francis River
Regional Water District (“the District”) regarding all information known or reasonably available
to the District with respect to the subject matters identified in Schedule 1. Defendant requests that
the District provide written notice at Jeast five (5) business days before the deposition of the
name(s) and the position(s) of the individual(s) designated to testify on the District’s behalf.

Per the parties’ agreement, the deposition(s) shall cornmence on September 25, 2018,
begioning at 10:30 a.m. at the Marmaduke Community Center, located at 307 West Mill Street,

Marmaduke, Arkansas, and shall be taken before a duly certified court reporter recorded by

stenographic means,

EXHIBIT
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Respectfully subraitted,
CITY OF MARMADUKE, ARKANSAS,

DEFENDANT ,3/

Amanda LdFever, Ark. Bar No. 2012133
Attorney for Defendants

P.O. Box 38

North Little Rock, AR 72115
TELEPHONE: 501-978-6117
FACSIMILE: 501-978-6554

EMAIL: alafever{@amml.org

BY:

CERTIFICATE OF SERVICE

I, Amanda LaFever, hereby cettify that on September 10, 2018, I provided the foregoing
to counsel for Plaintiff, via email, and on September 11, 2018 via Certified Mail, Return Receipt,

Restricted Delivery, to the address below:

Jim Lyons

David Tyler

Lyons & Cone, P.L.C.
P.O. Box 7044
Jonesboro, AR 72403

/
Amanda LaFever, Ark. Bar No, 2012133
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SCHEDULE 1
In accordance with Ark. R. Civ. P. 30(b)(6), Defendant desiguates the matters identified

below for examination. In construing these topics, the following instructions and definitions shall

apply:
1

All terms shall be construed to encompass as broad a range of information as permitted
under the Arkansas Rules of Civil Procedure,

“Plaintiff” is defined to mean St, Francis River Regional Water District, and any of its
officers, directors, agents, members, employees, or other representative.

*“The District” is defined to mean St, Francis River Regional Water District, and any of its
officers, directors, agents, members, employees, or other representative.

“Defendant” is defined to mean the City of Marmaduke, Arkansas,

“Complaint” is defined to inciude the originally filed Complaint as well as any
subsequently filed Amended Complaint, unless specified otherwise.

“Arkansas Naturel Resources Commission” is defined to include any govermental agency
that was a predecessor of the Coramission in its current iteration.

“United States Department of Agriculture” is defined to include any governmental agency
that was a processor of the U.5.D.4, in its current iteration.

The deponent(s) shall be prepared to address the following topics:

Any responses served or produced by the District in response to Inferrogatories or Requests
for Production,

The name, mailing address, phone number, and email address for any custodian of any

documents produced by the District in response to Interrogatories or Requests for

Production,
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. The District’s administrative structure, organizational structure, operational structure, and

management strucfure,

. The existence and location of any pipes, wells, culverts, building materials, or any piece of
hardware, equipment, or gystem that facilifates or causes the District's water system to

work, nm, or provide water services to customers or entities located within its geographic

boundaries. This request is made for the time perfod from Janwary 1, 1998 until present.

. When such infrastructure as referenced in the preceding paragraph was put in place,

constructed, insizlled, created, or built, as well as what funds were used to finance the

project,

. The existence and location of any maps, blueprints, schematics, databases, documents, or
records that set forth the information requested in the two preceding paragraphs,

. Policies and/or protocols regerding the District’s bookkeeping and accounting practices

and how those business practices have been and are catried out and by whom, from Jantary
1, 1998 to present;

. From January 1, 1998 to present: The history, degree, and extent of the District’s
indebtedness to the United States Department of Agriculture, the.Arkansas Natural
Resources Commission, and the First National Bank of Paragould, to include any entities
that were precursors, predecessors, or successors of those three entities.

What, if any, revenues were or are pledged to repay the indebtedness referenced in the
preceding paragraph, when the indebtedness arose, the purpose of the loan was procured,
and for what the {oan has been used, and any exclusivity or rights believed by the District

to be provided to the District by virtue of that indebtedness under either federal or state

law, and when such rights, if they ever existed, expired.
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. Any records or commmnications regarding the District’s indebtedness with the Arkansas
Natural Resources Commission, the United States Department of Agriculture, or the First
National Bank of Paragould, to include any entities that were precursors, predecessors, or
successors of those three entities, from January 1, 1998 to present.

. The ability, inability, or capacity of the District to provide water services to ARI at any
point in time, historically and currently, inchiding when ART was built in 1999, when the
East Plant was built in 2006, when the Refurb Plant was built in 2015, and presently, and
what steps, if any, the District took or is taking in order to make known to ARI or the City
its ability to provide such water services.

. If the District is currently unable to immediately begin providing the requisite water
services to ARI's facilities, what must occur before the District does have the capecity, and
when the requisite steps will be complete such that the District could meet ARI's water
needs.

. Any records or communications, regarding the ability, inability, or capacity of the District

to provide water services to any portion of the American Railcar Industties campus from

January 1, 1998 to present.
. The capacity, ability, or inability of the District to meet ARI’S requirements in the case of

a fire or other catastrophic event;
. The District’s capacity, ability, or inability to provide sewer services to ARL;

. When and how the District first became aware that the City was providing water services

to the West Plant, the East Plant, and the Refurb Plant.

. Apy demands made by the District that AR receive water services from the District or that

the City cease providing water services to the District.
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R. Any records, inquiries, or communications regarding the District's Compliance with the
Arkansas Natural Resources Water Plan.

S. Any records or communications, regarding the capacity, ability, or inability of the City to
pravide water services to any portion of the ARI campus from January 1, 1998 to present.

T. The City's indebtedness with respect to its water utility, and any exclusivity or rights
provided to it by virtue of that indebtedness under either federal or state law;

U. The existence of any record, Order, document, agreement, or otherwise that provides the
City “exclusive” rights to pre-existing customers and customers within so many miles of
the City’s limits;

V. The existence of any record, order, document, agreement, or otherwise that provides the
District “exclusive” rights to any geographical location contained within the legal

description of the District;

W. The ability of the City to meet the Plant’s requirements in the case of a fire or other
catastrophic event;

X. The City’s ability to provide sewer services along with water services to ARI; and

Y. The existence of the City’s pipes in the ground currently, such that the City can continue
to provide water services to ARI with no cessation of ARI’s operations.

Z. Any records, inquiries, or communications regarding the City’s Complisnce with the
Arkansas Natural Resources Water Plan.

AA, Identification of any communications via any method (other than with counsel of
record), or otherwise recorded, between any agents, representatives, officers, directors, or

employees of the District and any other person or entity, regarding the following:
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The District’s provision of services to American Railcar Industries (“ARI"}—
whether actual or anticipated;
The geographical limitations or boundaries of the District;
The District’s alleged exclusivity of its provision of services;
The provisions of water services by the City to ARI; and

The geographical limitations or boundaries of the City;

In doing so, the deponent should know who the communication was between, when it

occurred, the method or format of the conversation, i.e., email, phone call, etc., and the

substance of the communication;
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CIRCUIT COURT OF GREENE COUNTY, ARKANSAS

ST. FRANCIS RIVER REGIONAL

WATER DISTRICT SUBPOENA IN A CIVIL CASE
VS§. CASENO. CV 2017-219

CITY OF MARMADUKE,

ARKANSAS

TO: St Francis River Regional Water District

(] YOU ARR COMMANDED to appearinthe ____ __Courtof .___ County at the place, date, and time
specified below to testif in the above case:
PLACE OF TESTIMONY SSRGS .

DA E l

[J YOU ARE COMMANDED to appear et the place, date, and time below to testify at the taking of a deposition in the

above case; e i
Pu.cn OF DEPOSTITON I DATE & TIME [

X YOU ARE COMMMANDBD to produce and permit inspection and copying of the following

; September 25, 2018, at 1030 a.m, at the ‘
commumcahons that the deponent relied on, read, revxewcd | Murmaduke Gommunlty Cento, 307

[

 received, or sent in preparation for the 30(b)(6) depasition on West Mill Strect, Marmaduls
behalf of the St. Francis River Regional Water District. l o ef, Marmaduke, AR

[] YOU ARE COMMMANDED to permit inspection for the following premises at the date and

time specified below:
CPREMISES

Any organization not a part to this suit that is subpoenaed for the taking of a deposition ehall designate one or
more officers, directors, or managing agents, or other persons who consent to testify on its behalf, and may set forth, for
each person designated, the matters on which the person will testify. Arkansas Rules of Civil Procedu.re, 30 (b)(6).

TISBUING omcanstcﬂi’“i'ﬁnnmnwrw (mmc_) TE JF ATFORNEY EOR PLAINTIFF OR DEFENDANT) DAT] "f -

| Atty, For Defendant /i1 71 JMM S ¥ 20{ of
txssmwcomcms ‘NAME, ADDRESS & FHONE NUMBEE, T ‘DA TE s
' Amanda LaFever, P.O.Box 38, North Liitle Rock, AR 72115, (501) 978-6117 ”H e [ ‘

EXHIBIT

B 407

tabbley




" PROOF OF SERVICE

I" PLACE SERVED ['DATE
i

N _ i

"’s‘ni%on —_ SNEERVES) T .‘
T ) TITLE i

| SERVED BY [FRINT NAME)

DECLARATION OF 8ERVER
I declare uander penalty of perjury under the laws of the United States of America that the

foregoing information contained in the Proof of Service i true and correct,

Bxecutedon _ _

" pare " BYGNATURE OF SERVER

P.O. Box 38, North Little Rock, AR 72115
ADDRYXSS OF BERVER

AU T e R T e S M T AR ST o PR AT O R PRI A o R LN R S P v Ao )

NOTICE TO PERSONS SUBJECT TO SUBDORNAS

Regardless of his or her county of residence, a witness subpoenaed for examination at a trial or hearing
must be properly served with a subpoena at least two days prior to the trial or hearing, or within a shorter
time if the court so orders. The subpoena must be accompanied by a witness fee calculated at the rate of $30.00
per day for attendance and $0.25 per mile for travel from the witness’ residence to the place of the trial or
hearing. Rule 45(d), Ark. R. Civ. P.

A witness subpoenaed in connection with a deposition must be properly served with a subpoena at
least five business days prior to a deposition, or within a shorter time if the court so orders, The witness is
required to attend a deposition at any place within 100 miles of where he or she resides, is employed, or
transacts business in person, or at such other convenient place set by court order The subpoena must be
accompanied by a witness fee calculated at the rate of $30.00 per day for attendance and $0.25 per mile for
travel from the witness’ residence to the place of the deposition. Rule 45(e}, Ark. R. Civ. P.

A subpoena may command the person to whom it is directed to produce for inspection any books,
papers, documents, or tangible things designated in the subpoena. The person subpoenaed may ask the court
to quash or modify the subpoena if it is unreasonable or oppressive or to require that the person on whose
behalf the subpoena is issued pay the reasonable cost of such production. Rule 45(b), Ark. R. Civ. P. If the
subpoena is issued in connection with a deposition, the person subpoenaed may object in writing to inspection
or copying of any or all of the designated materials or seek a protective order from the court. If a written
objection is made within ten days of service of the
subpoena or on or before the time specified for compliance if such time is less than ten days, the party causing
the subpoena to be issued is not entitled to inspect the materials unless the court so orders. Rule 45(d), Ark. R,

Civ. P,

“ISSUING OFCER SIENATIRE AND TITLE INDICATE I ATTORNEY FOR PLAINTIFE OR DEFENDANT) "DATE
_Atty. For Defendant N
T DATE

T$5UING OFFICERS NAME, ADDRESS & PHONE NUMBER ~~ =~ R |

Amanda LaFever, P.O.Box 38, North Little Rock, AR 72115, (501) 978-6237  : |
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When a witness fails to attend in obedience to a subpoena or intentionally evades the service of a
subpoena by concealment or otherwise, the court may issue a warrant for arresting and bringing the witness
before the caurt to give testimony and answer for contempt. Rule 45(g), Ark. R. Civ. P
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IN THE CIRCUIT COURT OF GREENE COUNTY, ARKANSAS
CIVIL DIVISION FILED
SEP 1 92018

ST. FRANCIS RIVER REGIONAL
SREENE CO. CIRCUIT CLERK

WATER DISTRICT
Plaintiff
Vs, Case No. CV 2017-219
CITY OF MARMADUKE, ARKANSAS
Defendant

MOTION TO QUASH DEFENDANT’S
SUBPOENA AND BRIEF IN SUPPORT THEREQF

Comes the Plaintiff, St. Francis River Regional Water District (“SFRRWD”), by and
through its attorneys, Lyons & Cone, P.L.C., and for its Motion 1o Quash Defendant’s Subpoena
and Brief in Support Thereof, states:

1. On or about September 10, 2018, Defendant City of Marmaduke, Arkansas
ematled Plaintiff a second Notice of Rule 30(b){6) deposition (“Notice™) and a subpoena
(“Subpoena™) to Plaintiff.

2. On or about September 18, 2018, Plaintiff filed its Objection to Rule 30(b)(6)
Notice of Deposition and Subpoena and Brief in Support Thereof. (Attached hereto and
incorporated by reference herein as Exhibit 1 is a true and correct copy of Plaintiff’s Objection).
Also, on or about September 18, 2018, Plaintiff e-mailed Defendant a copy of its Objection to
Rule 30(b)}(6) Notice of Deposition and Subpoena and Brief in Support Thereof. (“Objection™).

3. The Objection outlined numerous ways Defendant’s Notice and Subpoena failed

to comply with the Arkansas Rules of Civil Procedure.
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4, First, the Defendant failed to meet the reasonable particularity standard required
by ARCP 30(b)}(6) in its Notice and Subpoena. Many of the topics, including D, E,F, G, H, 1, J,
K, M, R, S, T, V, and AA, cover time periods of approximately twenty (20) years or were for
undefined periods of time. Additionally, these topics are unduly burdensome because of the
length of time for the topic, and the overly broad nature of the topics.

5. Second, many of the topics, including topics T, U, W, X, and Y are about topics
which are outside of the knowledge or control of the Plaintiff, and are instead about matters
relating to the Defendant.

6. ARCP Rule 45(b)(2) allows the Court to quash or modify a subpoena if it is
unreasonable or oppressive.

7. As explained further in the Objection, Defendanf’s subpoena is unreasonable and
oppressive. The topics in Defendant’s subpoena are for an unreasonable amount of time,
approximately twenty (20) years or for undefined amounts of time. Further, Defendant’s
Subpoena is for documents relating to the topics in the Notice. Many of the topics are about
things which Plaintiff does not have knowledge of.

8. Defendant’s subpoena is also oppressive for the same reasons. Requesting
Plaintiff’s representative to bring documents covering approximately twenty (20) years, and on
topics unrelated to the issues in this litigation is oppressive. Further, asking Plaintiff’s
representative to bring all documents relating to “the existence and location of any pipes, wells,
culverts, building materials or any piece of hardware, equipment or system that facilitates or
causes the District’s water system to work, run or provide water services to customers or entities
located within its geographic boundaries. This request is made for the time period from January

1, 1998 until present.” This topic, and all related documents to that topic, is one of the most
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oppressive requests one can imagine.

9. Defendant’s Subpoena and Notice are unreasonable and oppressive. Plaintiff
respectfully requests that this Court quash Defendant’s Notice of Rule 30(b)(6) deposition and
Subpoena because they are unreasonable and oppressive, and do not conform with the Arkansas
Rules of Civil Procedure.

WHEREFORE, Plaintiff, St. Francis River Regional Water District, prays as follows:

a, that Plaintiff’s Motion to Quash Defendant’s Subpoena be granted,

b. that the Court quash Defendant’s Notice of Rule 30(b)(6) deposition and

Subpoena;
b. for its costs and attorney’s fees; and
c. for all other proper relief to which this Plaintiff is entitled.

LYONS & CONE, P.L.C.
P.O.Box 7044
Jonesboro, AR 72403
(870) 972-5440

_ Ans
By: u,.) . L—/WL/

State Bar No. 77083
Afttorneys for Plaintiff
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CERTIFICATE OF SERVICE

The undersigned attorney hereby certifies that he has served a copy of the foregoing
pleading to the attorneys of record for all other parties in this action by each of the means
checked below:

placing same properly addressed in the United States mail with sufficient postage
affixed,

placing same properly addressed via certified mail, return receipt requested in the
United States mail with sufficient postage affixed,

placing same properly addressed via express mail in the United States mail with
sufficient postage affixed;

delivering the same to FED EX or UPS for overnight delivery properly addressed;
placing the same in the courthouse mailbox of the attorneys of record;

via facsimile;

via hand delivery; and/or

% via e-mail.

on this 18th day of September, 2018.

AAS

I

Jim Lyons

FAWPSOASFRRWD\Min.2.Quash.Subpoena.and. Brief.wpd
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IN THE CIRCUIT COURT OF GREENE COUNTY, ARKANSAS

CIVIL DIVISION
ST. FRANCIS RIVER REGIONAL
WATER DISTRICT
Plaintiff
vs. Case No. CV 2017-219

CITY OF MARMADUKE, ARKANSAS
Defendant
OBJECTION TO RULE 30(b)(6) NOTICE OF DEPOSITION AND
SUBPOENA AND BRIEF IN SUPPORT THEREOF

Comes the Plaintiff, St. Francis River Regional Water District (“SFRRWD™), by and
through its attorneys, Lyons & Cone, P.L.C., and for its Objection to Rule 30(b)(6) Notice and
Subpoena and Brief in Support Thereof, states:

A. INTRODUCTION

The Plaintiff filed its action against the City of Marmaduke on June 21, 2017. Following
the filing of numerous pleadings and documents, the Defendant e-mailed a second Notice of Rule
30(b)(6) deposition and a subpoena to Plaintiff. (Attached hereto and incorporated by reference
herein as Exhibit A is a true and correct copy of the Rule 30(b)(6) Notice and as Exhibit B is a
true and correct copy of the Subpoena).

LAW AND ARGUMENT
B. PRODUCTION OF DOCUMENTS
The Defendant in this case does not cite to either Rule 34 or Rule 45 as the basis for the

request to produce documents at the deposition. Assuming that the Defendant is using Rule 34,

EXHIBIT
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then it is required to provide thirty (30) days notice which has not been done. In the alternative,
if the Defendant is relying solely upon Rule 45, then the Court must look to Rule 45(e) which

provides as follows:

(e) Subpoena for Taking Depositions: Place of Examination, . . . . The subpoena
may command the person to whom it is directed to produce and permit inspection
and copying of designated books, papers, documents, or tangible things which
constitute or contain matters within the scope of the examination permitted by
Rule 26(b), but in that event the subpoena will be subject to the provisions of Rule
26(c) and subdivision (b) of the rule.

The person to whom the subpoena is directed may, within ten (10) days after the
service thereof or on or before the time specified in the subpoena for compliance
if such time is less than ten (10) days after service, serve upon the attorney
causing the subpoena to be issued written objection to inspection or copying of
any or all of the designated materials. If objection is made, the party causing the
subpoena to be issued shall not be entitled to inspect and copy the materials
except pursuant to an order of the court before which the deposition may be used.

The party causing the subpoena to be issued may, if objection has been made,
move, upon notice to the deponent, for an order at any time before or during the

taking of the deposition.

Based upon Rule 45(e), this objection means that the Defendant “shall not be entitled to
inspect and copy the materials except pursuant to an order of the court . , . .” Therefore, the
Plaintiff shall not produce any materials or documents on the scheduled deposition date. Further,
if the Cowrt believes that the Defendant is relying upon Rule 34, then such notice is not timely
and the Plaintiff is not required to produce any such documents either.

C. RULE 30(b)(6)

The notice as provided to the Plaintiff is improper for a number of reasons and, therefore,
the Plaintiff should not be required to appear for the deposition. In this case, the City’s notice
and subpoena are improper under the Arkansas Rules of Civil Procedure as set forth below.

Rule 30(b)(6) requires that the requesting party describe the matters for examination with

reasonable particularity, Clearly, the Defendant has failed to do so in this case. In this case, the
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Defendant in most of the requests including D,E, F, G, H, I, J, K, M, R, 8, T, V, and AA covera
period of approximately twenlty (20) years or an undefined period of time. Thus, these topics are
not described with “reasonable particularity” and are unduly burdensome. Because Arkansas,
generally, does not allow interlocutory appeals, there are very few cases in the State which
describe, define or interpret this portion of the rules of civil procedure. The case of Cify of FI.
Smith v. Carter, 364 Ark. 100, 216 SW3d 954 (2005) provides “based upon the similarities of
our rules with the federal rules of civil procedure, we consider the interpretation of these rules by
federal courts to be of a significant precedential value”. Thus, it is proper to look to federal
cases for assistance in interpretation of Rule 30.

In looking to federal court decisions, they are decidedly instructive in this case. The
federal courts provide that the topics to be acceptable must be limited in such a manner so that
the “burden of the proposed discovery outweighs its likely benefit.” Dusa Pharmaceuticals, Inc.
v. New England Compounding Pharmacy, Inc., 232 FR.D. 153, 154 (D. Mass. 2005). In Dusa,
the Defendant asks for virtually unfettered discretion to cover topics that are unduly burdensome
and are not “reasonably calculated to lead to the discovery of admissible evidence”. In the
instant case, the Defendant requests “the existence and location of any pipes, wells, culverts,
building materials or any piece of hardware, equipment or system that facilitates or causes the
District’s water system to work, run or provide water services to customers or entities located
within its geographic boundaries. This request is made for the time period from January 1, 1998
until present.”

This request and the others covering approximately twenty (20) years are so broad that it
is virtually impossible to provide all of the documents and prepare a witness regarding them

because it is unduly burdensome to do so and, thus, improper. This a classic example of the
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“burden of the proposed discovery outweigh[ing] its likely benefit.” The other requests listed
above fit within the same class, i.e. cover such a period of time or such a broad range of items
that it would take weeks, if not months, to properly prepare a representative. For example, to
depose the representative on each item of hardware in the entire system that has been put in place
in the last twenty (20) years would require many days at best and many weeks at worst. Further,
the only issue is whether the Plaintiff can serve ARI today, not whether it could have done so
twenty (20) years ago or even five (5) years ago. More importantly, the location of pipe and
other facilities on the opposite side of the territory have nothing to do with the Plaintiff’s ability
to supply water to the ARI east plant.

There are numerous federal cases on point. For example, use of the terms inspect “‘any
documents or efectronically stored information’ in the defendants' possession” was too broad in
Dusa The requests herein are so broadly drafted that they encompass documents and
information not even related to this litigation and would be highly burdensome to the Plaintiff.
On the other hand, the case of Flick v. Wellpoint, Inc., No. 2:08—cv=211, 2009 WL 1564386, at
*3 (N.D. Ind. June 2, 2009) found a request for inspection not unduly burdensome because it was
described with “reasonable particularity” and was limited to clearly defined areas that were in
issue in the litigation involved in Flick. Also, see the case of Bruggeman ex rel. Bruggeman v.
Blagojevich, 219 F.R.D. 430, 436 (N.D. Ill. 2004) where the court describes the “test for
reasonable particularity is whether {the] request places [the] party on ‘reasonable notice of what
is called for and what is not,” and overly broad or vague language does not meet the reasonable
particularity test.”

Also, the Defendant seeks information from the Plaintiff regarding the City of

Marmaduke’s system, ability to supply water, existence of pipes in the ground, the City’s
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indebtedness, sewer services, “ability of the City to meet the plant’s requirements in the case of a
fire or other catastrophic event.” Topics T, U, W, X, and Y are improper because they all deal
with the City, and many, if not all, of these topics are outside the knowledge of the Plaintiff. The
Plaintiff has no knowledge of the City’s system and the only way to learn this is from the City.
Also, one of these topics covers “other catastrophic event[s].” What good is water in the event of
a flood or a tornado? Clearly, this request is one that the Plaintiff has no knowledge of and
cannot use any means to determine the City’s ability to supply water during a catastrophic event
without deposing officers or engineers of the City regarding their water system. The duty to
prepare a witness for a deposition pursuant to Rule 30(b)(6) does not include the duty for the
Plaintiff to take a deposition of the Defendant to prepare a witness to testify regarding items
which can be testified to by the Defendant or its contractors and witnesses. This is simply the
epitome of an unduly burdensome discovery request.

An overly broad Rule 30(b)(6) notice subjects the noticed party to an impossible task.
“To avoid liability, the noticed party must designate persons knowledgeable in the areas of
inquiry listed in the notice . . . . Where, as here, the defendant cannot identify the outer limits of
the areas of inquiry noticed, compliant designation is not feasible.” Reed v. Bennett, 193 F.R.D.
689, 692 (D. Kan. 2000). Judge Leon Holmes in the case of RM Dean Farms v. Helena
Chemical Co., 2012 WL 169889, at *1 (E.D. Ark, 2012) stated “[t}he 30(b)(6) notice would
require Helena Chemical Company to produce a corporate representative or corporate
representatives to testify on topics so vast in number, so vast in scope, so open ended, and so
vague that compliance with the notice would be impossible.” This is exactly what the Defendant

has sought in this case and, thus, the objection to the 30(b)(6) notice should be sustained.
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The responding party (SFRRWD) must prepare its witnesses to provide non-evasive and
complete answers for the organization. In fact, the case of Great Am. Ins. Co. of New York v.
Vegas Const. Co., 251 F.R.D. 534, 539 (D. Nev. 2008) states that the organization has the duty
“to make a conscientious, good fa-ith effort to designate knowledgeable persons for Rule 30(b)(6)
depositions and to prepare them to fully and unevasively answer questions about the designated
subject matter.” Thus, the obligation to prepare is substantial. The so-called “topic
designations” which SFRRWD would have to prepare for are simply a waste of time, effort and
money, These are clearly not intended to gain knowledge or information necessary for this suit,
but are intended to harass the Plaintiff as most of these issues have nothing to do with the matters
in question in this case.

Importantly, the failure to properly prepare a witness(es) on all of the topics is subject to
sanctions by the Court. Thus, the topics must be ones that the responding party has the ability to
prepare for and are at issue in the case. Otherwise, a party could be subject to sanctions for
failing to prepare on topics that it is unable to prepare for. Sanctions are available pursuant to
ARCP Rule 37(d). In fact, in the case cited above of Grear Am. Ins. Co. of New Yorkv. Vegas
Const. Co., 251 F.R.D. 534, 539 (D. Nev. 2008) sanctions were awarded in favor of the party
giving the Rule 30(b)(6) notice due to the responding party’s failure to properly prepare a witness
and for such witness failing to “fully and unevasively answer questions about the designated
subject matter.” Thus, it is incumbent upon the party sending such notice to properly designate

the topics so that the responding party can properly prepare for the deposition.
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D. CONCLUSION
This objection to the Rule 30(b){(6) notice must be sustained as the federal courts of the
State of Arkansas have addressed these same questions and have found that notices which are
deficient must not be enforced when they are not issued in compliance with the Arkansas Rules
of Civil Procedure and the similar Federal Rules of Civil Procedure.
LYONS & CONE, P.L.C.
P. Q. Box 7044

Jonesboro, AR 72403
{870) 972-5440

\
By: N W
State Bar No. 77083
Attorneys for Plaintiff

A
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CERTIFICATE OF SERVICE

The undersigned attorney hereby certifies that he has served a copy of the foregoing
pleading to the attorneys of record for all other parties in this action by each of the means
checked below:

placing same properly addressed in the United States mail with sufficient postage
affixed;

placing same properly addressed via certified mail, return receipt requested in the
United States mail with sufficient postage affixed;

placing same properly addressed via express mail in the United States mail with
sufficient postage affixed;

delivering the same to FED EX or UPS for overnight delivery properly addressed;
placing the same in the courthouse mailbox of the attorneys of record;

via facsimile;

via hand delivery; and/or

X via e-matil.

on this 18th day of September, 2018,

Jim Lyons

FAWPSOASFREWDWObjection, Depo, 30{b){6). 2. natice.wpd
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IN THE CIRCUIT COURT OF GREENE COUNTY, ARKANSAS

CIVIL DIVISION
ST. FRANCIS RIVER REGIONAL WATER DISTRICT PLAINTIFF
VS. Ne. 4CV-2017-219-MR
CITY OF MARMADUKE, ARKANSAS DEFENDANT

NOTICE OF RULE 30/h)(6) DEPOSITION

PLEASE TAKE NOTICE that, pursuant to Rule 30(b)(6) of the Arkansas Rules of Civil
Procedure, Defendant shall take the deposition of one or more officers, directors, agents, member,
employes, or other representative who shall be designated to testify on behalf of §t. Fraucis River
Regional Water District (“the District”") regarding all information known or reasonably available
to the District with respect to the subject matters identified it Schedule 1. Defendant requests thet
the District provide written notice at Ieast five (§) business deys before the deposition of the
name(g) and the position(s) of the individual(s) designated to testify on the District’s behalf,

Per the parties’ agreement, the deposition(s) shall commence on September 25, 2018,
beginning at 10:30 a.m. at the Marmaduke Community Center, Jocated at 307 West Mill Street,

Menmaduke, Arkansas, and shall be taken before a duly certified court reporter recorded by

stenographic means.

EXHIBIT
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Respectfully submitted,
CITY OF MARMADUKE, ARKANSAS,

DEFENDAV .....
k_,/

BY: /
Amanda | {Fever, Ark. Bar No. 2012133
Attorney for Defendants
P.0.Box 38
North Little Rock, AR 72115
TELEPHONE: 501-978-6117
FACSIMILE: 501-978-6554

EMAIL: glafever@anml.org

CERTIFICATE OF SERVICE

I, Amanda LaFever, hereby certify that on September 10, 2018, I provided the foregoing
to counsel for Plaintiff, via email, and on September 11, 2018 via Certified Mail, Return Receipt,

Restricted Delivery, fo the address below:

Jim Lyong

David Tyler

Lyons & Cone, P.L.C.
P.O. Box 7044
Jonesboro, AR 72403

¢
Amands LaFever, Ark. Bar No. 2012133
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SCHEDULE 1
In accordance with Ark. R, Civ. P. 30(b){6}, Defendant designates the matters identified

below for examination. In construing these topjcs, the following instructions and definitions shall

apply:
1.

All terms shall be construed to encompass as broad a range of information as permitted

under the Arkensas Rules of Civil Procedure,

"Plaintiff” is defined to mean St, Francis River Regional Water District, and any of its
officers, directors, agents, members, employees, or other representative.

“The District” is defined to mean St. Francis River Regional Water District, and any of its
officets, directors, agents, members, employees, or other represeatative.

“Defendant” {s defined to mean the City of Marmaduke, Arkansas.

“Complaint™ is defined to inciude the originally filed Complaint as well as any

subsequently filed Amended Complaint, unless specified otherwise,

“Arkansas Natural Rezources Commission” is defined to include any governmentaf agency

that was a predecessor of the Commission in its current iteration.

“Uhnited States Department of Agriculture” is defined to include any governmental agency

that was a processor of the U.S.D.A, in its current iteration.
The deponent(s) shall be prepared to eddress the followlag fopics:

Any responses served or produced by the District in response to Interrogatories or Requests

for Production.

The name, mailing address, phone number, and email address for any cusiodian of eny

documents produced by the District in response to Interrogatories or Requests for

Production.
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. The District’s administrative structure, organizational structure, operational structure, and

management structure,

. The existence and location of any pipes, wells, culverts, building materials, or any piecs of
hardware, equipment, or system that facilitates or causes the District’s water system to

work, run, or provide water services to customers or entities located within its peographic

boundaries. This request is rnade for the time petiod from January 1, 1998 until present.

. When such infrastructure as referenced in the preceding paragraph was put in place,

constructed, installed, created, or built, as well as what funds were used to finance the

project.

. The existence and location of any maps, blueprints, schemeatics, databases, documents, or
records that set forth the information requested in the two preceding paragraphs.

. Policies and/or protocols regarding the District’s bookkeeping and accounting practices

and bow those business practices have been and are carried out and by whom, from January
1, 1998 to present;

. From January 1, 1998 to present: The history, degree, and extent of the District’s
indebtedness to the United States Department of Agriculture, the .Arkansas Natural
Resources Commission, and the First National Bank of Paragould, to include any entitiss
that were precursors, predecessors, or successors of those three entities.

What, if any, revenues were or are pledged to repay the indebtedness referenced in the
preceding paragraph, when the indebtedness arose, the purpose of the loan was procured,
and for what the Joan has been used, and any exclusivity or rights believed by the District

to be provided fo the District by virtue of that indebtedness under either federal or state

law, and when such rights, if they ever existed, expired.
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. Any records or communications regarding the District’s indebtedness with the Arkanaas
Natural Resources Commission, the United States Department of Agriculture, or the First
Nationa] Bank of Paragould, to include any entities that were precursors, predecessors, or
successors of those three entities, from Janmary 1, 1998 to present,

. The sbility, inability, or capacity of the District to provide water services to AR at any
potat in time, historically and currently, inchuding when ARI was built in 1999, when the
East Plant was built in 2006, when the Refurb Plant was built in 2015, and presently, and
what steps, if any, the District took or is taking in order to make known to AR! or the City
its ability to provide such water services,

. If the District is currently unable to immediately begin providing the requisits water
services to ARI's facilities, what must occur before the District does have the capacity, and
when the requisite steps will be complete such that the District could meet ARI's water
needs.

. Any records or communications, regerding the ability, inability, or capacity of the District

to provide water services to any portion of the American Railcar Industries campus from

Janunary I, 1998 to present,
. The capacity, ability, or inability of the District to meet ARI’S requirements in the case of

a fire or other catastrophic event;
. The District's capacity, ability, or inability to provide sewer services to ARL;

. 'When and how the District first became aware that the City was providing water services

{n the West Plant, the East Plent, and the Refurb Plant.

. Any demands made by the District that ARI receive water services from the District or that

the City cease providing water services to the District.
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R. Any records, inquiries, or communications regarding the District's Compliance with the
Arkansas Natural Resources Water Plan,

S. Any records or communications, regarding the capacity, ability, or inability of the City to
provide water services to any portion of the ARI campus from January 1, 1998 to present.

T. The City's indebtedness with respect to its water utility, end any exclusivity or rights
pravided to it by virtue of that indebtedness under either federal or state law;

U. The existence of eny record, Order, document, agreement, or otherwise that provides the
City “exclusive” rights to pre-existing customers and customers within so meuy miles of
the City's limits;

V. The existence of any record, order, document, agreement, or otherwise that provides the
District “exclusive” rights to any geographical location contained within the legal

description of the District;

W. The ability of the City to meet the Plant’s requirements in the case of a fire or other
catastrophic event;

X. The City’s ability to provide sewer services along with water services to ARI; and

Y. The existence of the City’s pipes in the ground currently, such that the City can continue
to provide water services to ARI with no cessation of ARI's operations,

Z. Any tecords, inquiries, or communications regarding the City’s Compliance with the
Arkansas Natural Resources Water Plan,

AA, ldentification of any communications via any method (other than with counsel of
record), or otherwise recorded, between any sgents, representatives, officers, directors, or

employees of the District and any other person or ¢ntity, regarding the following:
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The District’s provision of services to American Railcar Industries ("ARI")}—
whether actual or anticipated;
The geographicel limitations or boundaries of the District;
The District’s alleged exclusivity of its provision of services;
The provisions of water services by the City to ARL; and

The geographical limitations or bounderies of the City;

In doing sv, the deponent should know who the communication was between, when it

occurred, the method or format of the conversation, i.e., emeil, phone call, etc., and the

gubatance of the communication;
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CIRCUIT COURT OF GREENE COUNTY, ARKANSAS

ST. FRANCIS RIVER REGIONAL

WATER DISTRICT SUBPOENA IN A CIVIL CASE
Vs, CASENO. CV 2017-219

CITY OF MARMADUKE,

ARKANSAS

TO: St Francis River Regional Water District

(I YOU ARE COMMANDED to appear in the __..Courtof ___ County at the place, date, and time
specified below to teslif in the above case: _ } e _
d below | cinth e+ e SUS——
TDATHETME T T

O vou ARE COMMANDED to appesr at the place, date, and time below to testify at the taking of a deposition in the

abovecases -
i PLACE OF DEPOSITION - ‘r DATE & TIME ‘

X YOU ARE COMMMANDED to produce and permit inspection and copying of the following
documents or objects at the place, date, and time s;;eafled below {iist documents): s

"""" DATE & TIME
Septembar 25, 2018, at 10:30 a.m., at the

cummumcattons that the deponent relied on, read, rev:ewed Marmaduke Comatunity Center, 307
_ received, of sent in preparation for the 30(b)(6) deposition on  West Mill Street, Marmaduke, AR
behalf of the St. Francis River Regional Water District,

[0 YOU ARE COMMMANDED to permit inspection for the following premises at the date and
time specified below: o+

FERENIERE T

T BATEETIME :

Any organization not a part to this suit that is subpoenaed for the taking of & deposition ehall designate one or
more officers, directors, or managing agents, or other persons who consent to testify on its bebalf, and may set forth, for
each person designated, the mattets on, which the person will testify, Arkansas Rules of Civil Pmcedure, a0 (b}(ﬁ).

“T98UING OFFICER SIGNATURE AND 1m_r (mmr TE /: AATORNEY FEOR PLATNTIFF OR DEFENDANT) DATI
|_Atty. For Defendant (/1 oy ’Z.qgm-' - I 14 Ti
} ISBUING OFFICERS NAME ADDRESS & PHONE NUMBER H DA/T

| Amanda LaFever, P.O. Box 38, North Liitle Rock, AR 72115, (501) 978-6117 »} J é"’

EXHIBIT
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 PROOFOFSERVICE o
[Pk sED ... PROOF OF SERVX I,
1 ' i

“BERVED ON [FRINT NAME OF PERSON sERVED) 7 7

|

| SERVED BY PRINT NAME)

DECLARATION OF SERVER
I doclere under penelty of perjury under the laws of the United States of America that the

foregoing informetion contained in ths Proof of Bervice In true and correct.

Breeubed O ___
DATE AIGNATURE OF GERVER

P.O. Box 38, North Litfle Rock, AR 72115
ADDRESS OF BERVER

U R R TR S T e

T e T LTy e A e

NOTICE TO PERSO‘NS SUBJ‘EC? TO SUBPOENAS

Regardless of his or her county of residence, a witness subpoenaed for examination at a trial or hearing
must be properly served with a subpoena at least two days prior to the trial or hearing, or within a shorter
time if the court so orders. The subpoena must be accompanied by a witness fee calculated at the rate of $30,00
per day for attendance and $0.25 per mile for travel from the witness’ residence to the place of the trial or
hearing. Rule 45(d), Ark. R. Civ. P.

A wilness subpoenaed in connection with a deposition must be properly served with a subpoenz at
least five business days prior to a deposition, or within a shorter time if the court so orders, The witness is
required to attend a deposition at any place within 100 miles of where he or she resides, is employed, or
transacts business in person, or at such other convenient place set by court order The subpoena must be
accompanied by a witness fee calculated at the rate of $30.00 per day for attendance and $0.25 per mile for
travel from the witness’ residence to the place of the deposition. Rule 45(e), Azk. R, Civ., P.

A subpoena may command the person to whom it is directed to produce for inspection any books,
papers, documents, or tangible things designated in the subpoena, The person subpoenaed may ask the court
to quash or modify the subpoena if it is unreasonable or opprassive or to require that the person on whase
behalf the subpoena is issued pay the reasonable cost of such production. Rule 45(b), Ark. R. Civ. P. If the
subpoena a issued in connection with a deposition, the person subpoenaed may object in writing to inspection
ar copying of any or all of the designated materdals or seek a protective order from the court. If a wnitten
objection is made within ten days of service of the )
subpoena or on or before the tme specified for compliance if such time is less than ten days, the party causing
the subpoena to be iasued is not entitled to Inspect the materials unless the court so orders. Rule 45(d), Ark.R.

Civ. P.

"TSSUING GEFICHR SIGNATURE AN TITLE (INDICATE IF ALTORNEY FOR FLAINTIFF OF DEFENDANT) ~~  DAIE
_Atty. For Defendant = e L
|ﬁﬂ. e

155UING OFFICBRS NAME, ADDRESS & PHONE NUMBER
Amanda LaFever, P.O.Box 38, North Little Rock, AR 72115, (501) 9786117 ' |
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When a witness fails to attend in obedience to a subpoena or intentionally evades the service of a
subpoena by concealment or otherwise, the court may issue a warrant for arvesting and bringing the witness
before the court fo give testimony and answer for contempt, Rule 45(g), Ark. R. Civ, P,
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FILED

SEP 21 2018

GREENE CO. CiacunT Cifag
e+ e

IN THE CIRCUIT COURT OF GREENE COUNTY, ARKANSAS
CIVIL DIVISION

ST. FRANCIS RIVER REGIONAL WATER DISTRICT

PLAINTIFF

VS. Neo. 4CV-2017-219-MR

CITY OF MARMADUKE, ARKANSAS

DEFENDANTS

ENTRY OF APPEARANCE

Comes now, Gabrielle Gibson, Attorney at Law, and hereby enters her appearance as an

attorney of record for the City of Marmaduke, Arkansas, in the above styled matter.

IT IS SO STATED.

BY:

Respectfully submitted,

CITY OF MARM

Cap
L _

Gabrielle Gibson, Ark. Bar No. 2018113

Attorney for Defendant

P.O. Box 38

North Little Rock, AR 72115

TELEPHONE: 501-374-3484 ext. 137

FACSIMILE: 501-978-6554
EMAIL: ggibson@arml.org

KE, ARKANSAS,
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CERTIFICATE OF SERVICE

I, Gabrielle Gibson, hereby certify that on September L 5/2018, I filed the foregoing with
the Clerk of the Court, and provided the same to the Plaintiff, via U.S. Mail, postage prepaid to
the address below:

Jim Lyons

Lyons & Cone, P.L.C.
P.O. Box 7044
Jonesboro, AR 72403

et

Gabrielle Gibson, Ark. Bar No. 2018113
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EILED \f

IN THE CIRCUIT COURT OF GREENE COUNTY, ARKANSAS SEP 4 2013

CIVIL DIVISION
SREENE CO, CIRCUIT GLERK
ST. FRANCIS RIVER REGIONAL
WATER DISTRICT PLAINTIFF
VS. CASE NO.: 28CV-2017-21%9 (MR)
CITY OF MARMADUKE, ARKANSAS DEFENDANT

JURY TRIAL AND SCHEDULING ORDER

The above-styled cause is hereby scheduled for a first-out two day jury trial to be heard
April 23 and April 24, 2019 at 9:30 a.m. in the Circuit Court of Greene Connty, Paragould,
Arkansas, before Judge Melissa Richardson. Counsel should be present in chambers no later
than 9:00 a.m. Any objections to this trial date should be made in writing within ten (10) days
from the date of this Scheduling Order to Brenda Welch, CCM, Trial Court Administrator, P.O.
Box 420, Jonesboro, Arkansas, 72403. Please contact the Court immediately if additional
parties/counsel are added 1o this action. or if anv party 1s of the opinion that this case will take

longer than the time allotted.

The parties are directed to comply with the following schedule:

(1 A pre-trial hearing shall be held on April 8, 2019, at 9:30 a.m., in the Circuit
Court of Greene County, Paragould, Arkansas.

a. Dispositive motions shall be filed no later than forty-five (45) days before
the pre-trial hearing, and submitted directly to the Court for review.
Responses to any such motions shall be provided directly to the Court for
review as well.

b. Pre-frial motions, including motions in limine, shall be filed no later than
fifteen (15) days before the pre-trial hearing, and submitted directly to the
Court for review. Responses to any such motions shall be provided
directly to the Court for review as well.

c. At least two (2) working days before the pre-trial hearing, all counsel shall
submit the following to Brenda Welch and opposing counsel:

1, An agreed upon concise statement of the case, no more than one
page in length;

ii. An agreed upon set of proposed jury instructions;
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2)

4)

(5)
(6)

iii Any jury instructions proposed by counsel that are in dispute, and
are not included in the agreed set of proposed instructions. Any
disputed instructions shall include a footnote reference to
applicable statutory or case law, or the model instruction that the
Court should consider; and

iv. Witness and exhibit lists, including any deposition designations.

All discovery, including evidentiary depositions, shall be completed no Iater than
thirty (30) days before trial. By agreement, the parties may conduct additional
discovery beyond this deadline, but delays or problems relating to discovery after
the deadline may not be a basis for a continuance.

At the pre-trial hearing, the Court will hear arguments, and rule upon pending
motions, and any other disputed trial issues. If there are no pending motions or
pre-trial issues, counsel may advise the Court in writing of there being no such
1ssues, and request to be excused from appearing at the pre-trial hearing.
However, even if counsel is excused from appearing at the pre-trial hearing,
counsel still must comply with submitting all documents required in paragraph
one (1) of this Scheduling Order,

The Court encourages counsel to pre-mark exhibits, and introduce them at the
commencement of the trial unless objections will be raised.

No continuance will be granted except upon a showing of good cause.
In the event of settlement. or if vou or your client know of any potential conflict

concerning this Court presiding gver this trial. vou should immediatelv contact
Ms. Welch at 870-933-4599,

IT IS SC ORDERED this 20th day of September, 2018.

Honorable Melissa Richardson
Circuit Judge

cC! Mr, Jim Lyons
Ms. Amanda LaFever
Court File
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IN THE CIRCUIT COURT OF GREENE COUNTY, ARKANSAS 208
CIVIL DIVISION DEC 63

GREENE CO, CIRCUIT CLERK
ST. FRANCIS RIVER REGIONAL

WATER DISTRICT PLAINTIFF

V8. Neo. 4CV-2017-219-MR

CITY OF MARMADUKE, ARKANSAS DEFENDANT
MOTION FOR CONTINUANCE

Comes now, the City of Marmaduke, by and through undersigned counsel, and for its
Motion for Continuance, states:

1. This case is set for jury trial on April 23-24, 2019, and the pre-trial hearing is set
for April 8, 2019.

2. The undersigned counsel began his employment at the Arkansas Municipal League
{(“AML”} on November 26, 2018, In order to balance the caseload among the AML attorneys, the
captioned case was reassigned to me. A Motion for Substitution to be substituted for Amanda
LaFever as lead counsel for Defendant along with Ms. Gabrielle Gibson who is also newly
assigned to this case and entered her appearance in September. Discovery is currently incomplete.
The undersigned has a trip booked to Europe for his 40" wedding anniversary from April 1-16,
2019. The cost of the trip has been prepaid.

3. Due to the recent inheritance of this case and the incomplete discovery status, as
well as a planned vacation, undersigned requests a continuance of the pre-trial hearing, trial, and

all corresponding deadlines.
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4, Undersigned counsel has contacted Plaintiff’s counsel regarding the requested
continuance as evidenced by the email attached as Exhibit “A.” As of the date of this motion,
Plaintiff’s counsel has not responded. It 1s therefore assumed that he objects to the requested
continuance. Due to the circumstances outlined in this motion, undersigned counsel requests that
the Court will look favorably on the request.

Wherefore, Defendant requests this Court grant its Motion for Continuance and for alt other
just and proper relief to which there is entitlement.

Respectiully submitted,

BY: //\/u{/fm» . M Gl f,ﬂ—
William C. Mann, III, AR Bar No. 79199
Attorney for Defendant
P.O. Box 38
North Little Rock, AR 72115

TELEPHONE: 5(01-374-3484, ext. 231
EMAIL: bmann@arml.org

Gabrielle Gibson, Ark. Bar No. 2018113
Attorney for Defendant

Post Office Box 38

North Little Rock, AR 72115
TELEPHONE: (501) 537-3783

EMAIL: ggibson@arml.org

CERTIFICATE OF SERVICE

I, William C. Mann, I, hereby certify that on November 30, 2018, that a true and correct
copy of the above and foregoing has been served upon the attorney(s) of record as referenced
below, via first class mail and e-mail:

Jim Lyons
Lyons & Cone, P.L.C.
P.O. Box 7044

Jonesboro, AR 72403 - .
ilyons @leclaw.com _Zl/ (/(/éw-\_. C. )"// Gy R
William C. Mann, IIT, AR Bar No. 79199
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N

IN THE CIRCUIT COURT OF GREENE COUNTY, ARKANSAS DEC § 22018

CIVIL DIVISION

GREENE CO. CIRCUIT CLERE

ST. FRANCIS RIVER REGIONAL WATER DISTRICT PLAINTIFF
VS. No. 4CV-2017-219-MR
CITY OF MARMADUKE, ARKANSAS DEFENDANT

MOTION FOR SUBSTITUTION

Comes now, William C. Mann, 111, and for his Motion for Substitution, states:

1. The City of Marmaduke is currently represented by Amanda LaFever and Gabrielle
Gibson,

2. William C. Mann, ITI, recently joined the staff at the Arkansas Municipal League,
and to equalize the caseload in the office, he will be taking over the defense of the City of
Marmaduke, in place of Ms. LaFever.

3. Gabrielle Gibson should remain a counsel of record.

4, As such, it is respectfully requested that Mr. Mann be substituted as counsel for the
City of Marmaduke in place of Ms. LaFever, and Ms. LaFever be terminated as counsel of record
in this matter.

Wherefore, undersigned counsel requests his motion be granted and for all other just and

proper relief to which there is entitlement.
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Respectfully submitted,

BY: M/M C "'{MM/I;‘??L"

William C. Mann, III, AR Bar No. 79199
Attorney for Defendant

P.O. Box 38

North Little Rock, AR 72115
TELEPHONE: 501-374-3484, ext. 231

EMAIL: bmann@arml.org

CERTIFICATE OF SERVICE

I, William C. Mann, I, hereby certify that on November 30, 2018, that a true and cormrect
copy of the above and foregoing has been served upon the attorney(s) of record as referenced

below, via first class mail and e-mail:

Jim Lyons

Lyons & Cone, P.L.C,
P.O. Box 7044
Jonesboro, AR 72403

jlyons@leclaw.com
N A Mg b7/

WllllamC Mann 117, AR Bar No 79199

439



1250572018 10:47 Ltyons & Cone (Faxysr09721270 P.DOZ/006 .

‘l\
\'4
FILED

IN THE CIRCUIT COURT OF GREENE COUNTY, ARKANSAS
CIVIL DIVISION DEC 05 2013

ST. FRANCIS RIVER REGIONA'T GREENE CO. CIRCUIT CLERK

WATER DISTRICT
Plaintiff
Vs, Case No. CV 2017-219
CITY OF MARMADUKE, ARKANSAS
Defendant

RESPONSE TO MOTION FOR
CONTINUANCE AND BRIEFE IN SUPPORT THERFEOF

Comes the Plaintiff, St, Francis River Regional Water District (“SFRRWD”), by and
through its attomeys, Lyons & Cone, P.L.C., and for its Response to Motion for Continuance and
Brief in Support Thereof, states:

I On or about November 30, 2018, Defendant City of Marmaduke, Arkansas filed
its Motion for Continuance in regard to a jury trial in this matter set for April 23-24, 2019,

2. That this case has been pending since 2017 and due to the unavailability of 2 court
date, the Court was not able to set a date until the April date.

3. Defendant’s counsel }ecently made changes in their office and reassigned cases in
order to “balance the caseload amorig their attorneys”. As a result, one of Defendant’s counsels
was replaced by William C. Mann, (I, who is requesting this case be continued because of his
recent entry into this case and the fact that he has a trip planned which has already been booked
which requires him to be gone from April 1, 2019 through April 16, 2019.

4, Although Plaintiff understands that Mr. Mann may desire more time between his
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return from his trip and the trial in this matter, this is insufficient to justify a continuance in light
of the circumstances involved in this case.

5. Absent a showing of good cause, a trial court shall not grant a motion for
continuance. See, Smith v. Ark. Dep’t of Human Servs., 93 Ark. App. 395, 400, 219 5.W.3d 705,
708 (2005).

6. In this case, the following indicate that good cause does not exist for granting
Defendant’s Motion for Continuance:

a. This case has been pending since 2017;

b. The trial date was set months in the future from the time requested due to the

unavailability of court dates upon which both counsel were available;

c. Defendant’s counsel recently decided to “balance their caseload among their
attorneys’ and reasstgned the lead attorney in this case either to another case or
just reduced the previous attorney’s caseload. This was merely 2 decision made
on their part not as a result of any judicial reason or any action on the part of
Plaint3 ff;

d. the attorney who was not replaced on this case, Ms. Gabrielle Gibson has been
working on the case since September [which is more than six (6) months before
the trial date]. Thus, she has had sufficient time to prepare for trial;

e. although Mr. Mann will only have a week after his retumn from his trip before the
trial, he has approxirnately four and one-half (4-1/2) months to prepare between
now and the trial date. Additionally, he has been an attorney since 1979 so heis
familiar with the practice of law and this coupled with the time still remaining

before trial should be sufficient for him to prepare for trial when he has another -
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attorney assisting hiin in this case; and
every day that the Plaintiff’s ars delayed from providing the water to the customer
{who is rightfully that of the Plaintiff) the Defendant is able to collect more money

which, arguably, cannot be recovered from Defendant due to sovereign immunity.

" WHEREFORE, Plaintiff, St. Francis River Regional Water District, prays as follows:

a.

b.

c.

that Defendant’s Mution for Continuance be denied;

for its costs and atto.ney’s fees; and

for all other proper relief to which this Plaintiff is entitled.

LYONS & CONE, P.L.C.
P. O. Box 7044
Jonesboro, AR 72403
(870) 972-5440

By: J’;\"‘\

State Ba{ No. 77083
Attorneys Tor Plaintiff
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CRRTIFICATE OF SERVICE

The undersigned attomey hereby certifies that he has served a copy of the foregoing
pleading to the attorneys of record for ail other parties in this action by each of the means

checked below:

placing same properly addressed in the United States mail with sufficient postage
affixed;

placing same properly addressed via certified mail, return receipt requested in the
United States mail with sufficient postage affixed,;

placing same properly addressed via express mail in the United States mail with
sufficient postage affixed;

delivering the same to FED EX or UPS for overnight delivery properly addressed;
placing the same in the courthouse mailbox of the attormeys of record,

via facsimile;

via hand delivery; and/or

X via e-matl.
on this 5% December, 2018.

Jim Lyons

J
%)

FAWPGO\SFRRWID\Rsp. Mot .Cont.and. Brief. wpd
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IN THE CIRCUIT COURT OF GREENE COUNTY, ARKANSAS FILED
CIVIL DIVISION -
DEC &7 2018

ST. FRANCIS RIVER REG GREERE CO. CIRCUIT CLERE
T.FRAN ER REGIONAL

WATER DISTRICT
Plaintiff
Vs, ' Case No. CV 2017-219
CITY OF MARMADUKE, ARKANSAS
Defendant
RESPONSE TO MOTION FOR

CONTINUANCE AND BRIEF IN SUPPORT THEREOQF
Comes the Plaintiff, St. Frasncis River Regional Water District (“SFRRWD™), by and

through its attorneys, Lyons & Cone, P.L.C., and for its Response to Motion for Continuance and

Brief in Support Thereof, states:

1. On or about November 30, 2018, Defendant City of Marmaduke, Arkansas filed
its Motion for Continuance in regard to a jury trial in this matter set for April 23-24, 2019.

2. That this case has been pending since 2017 and due to the unavailability of a court
date, the Court was not able to set a date until the April date.

3. Defendant’s counsel recently made changes in their office and reassigned cases in
order to “balance the caseload amo-:g their attorneys”. As a result, one of Defendant’s counsels
was replaced by William C. Mann, {II, who is requesting this case be continued because of his
recent entry into this case and the fact that he has a trip planned which has aiready been booked
which requires him to be gone from April 1, 2019 through April 16, 2019.

4, Although Plaintiff understands that Mr. Mann may desire more time between his
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return from his trip and the trial in this matter, this is insufficient to justify a continuance in light
of the circumstances involved in this case.

5. Absent a showing of good cause, a trial court shall not grant a motion for
continuance. See, Smith v. Ark Dep't of Human Servs., 93 Ark. App. 395, 400, 219 S.W.3d 705,
708 (2005).

6. In this case, the following indicate that good canse does not exist for granting
Defendant’s Motion for Continuance:

a, This case has been pending since 2017,

b. The tr1al date was set months in the future from the fime requested due to the

unavailability of court dates upon which both counsel were available;

c. Defendant’s counsel recently decided to “balance their caseload among their
attorneys’ and reassianed the lead attorney in this case either to another case or
just reduced the previous attorney’s caseload. This was merely a decision made
on their part not as a result of any judicial reason or any action on the part of
Plaintiff;

d. the attorney who was not replaced on this case, Ms. Gabrielle Gibson has been
working on the case since September {which is more than six (6) months before
the trial date]. Thus, she has had sufficient time to prepare for trial;

€. although Mr. Mann will only have a week after his return from his trip before the
trial, he has approxirnately four and one-haif (4-1/2) months to prepare between
now and the trial date. Additionally, he has been an attomey since 1979 so he is
familiar with the practice of law and this coupled with the time still remaining

before trial should be sufficient for him to prepare for trial when he has another
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attorney assisting hitn in this case; and
every day that the Piaintiff’s are delayed from providing the water to the customer
(who is rightfully that of the Plaintiff) the Defendant is able to collect more money

which, arguably, cannot be recovered from Defendant due to sovereign immunity.

WHEREFORE, Plaintiff, St. Francis River Regional Water District, prays as follows:

a.

b.

C.

that Defendant’s Mution for Continuance be denied;

for its costs and atto.ney’s fees; and

for all other proper relief to which this Plaintiff is entitled.
LYONS & CONE, P.L.C.
P. O. Box 7044

Jonesboro, AR 72403
(870) 972-5440

By: JJél'/\

State Ba@i). 77083
Attorneys Tor Plaintiff
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CHERTIFICATE OF SERVICE

The undersigned attorney hereby certifies that he has served a copy of the foregomg
pleading to the attorneys of record for all other parties in this action by each of the means
checked below:

placing same properly addressed in the United States mail with sufficient postage
affixed,;

placing same propetly addressed via certified mail, return receipt requested in the
United States mail with sufficient postage affixed;

placing same properly addressed via express mail in the United States mail with
sufficient postage affixed;

delivering the same i0o FED EX or UPS for overnight delivery properly addressed;
placing the same in the courthouse mailbox of the attomeys of record;

via facsimile;

via hand delivery; and/or

X viae-mail.

on this 5 December, 2018,

S

Jim Lyo;@

FAWP6OA\SFRRWD\Rsp, Mot.Cont.and. Brief.wpd
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FILED
DEC 21 2008
IN THE CIRCUIT COURT OF GREENE COUNTY, ARKANSAS j&%ﬁ CLERK
CIVIL DIVISION |
ST. FRANCIS RIVER REGIONAL WATER DISTRICT PLAINTIFF
VS. No. 4CV-2017-219-MR
CITY OF MARMADUKE, ARKANSAS DEFENDANT
ORDER

William C. Mann, I, has filed a Motion for Substitution in this matter and requested he
be substituted for Amanda LaFever as counsel for Defendant. For good cause shown, the Motion
to Substitute is hereby granted. William C. Mann, 1T is hereby substituted for Amanda LaFever
as counsel of record for Defendant. Gabrielle Gibson will remain as a counsel of record for

Defendant.

It is so ordered this ___§ > dayof___ )00 AWM 0 A 2018,

M L, D0dnonds

Honorable Mehssa Richardson

Order prepared by:

[a Jwéw— C. M o 77
W#liam C. Mann, III, Ark. ‘Bar No. 79199
Attormey for Defendant
P.O. Box 38
North Little Rock, AR 72115
TELEPHONE: 501-374-3484, ext. 231

EMAIL: bmann@arml.org
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JAN §7 2015

GREENE CO. CIRCUIT CLERE
IN THE CIRCUIT COURT OF GREENE COUNTY, ARKANSAS

CIVIL DIVISION
ST, FRANCIS RIVER REGIONAL WATER DISTRICT , PLAINTIFY
8. No. 4CV-2817-213 MR
CITY OF MARMADUKE, ARKANGZAS BEFENDANT

REQUESTS FOR ADMISSION DIRECTED T0 PLAINTIFY

Defendant, Clty of Marmaduke, Arkensss, provounds the fllowing Reguesis fhr
Admiission Directed to Plaintiff to be auswered withins the time and in the mewner provided by
Rule 36(s) of the Arkensas Rules of Civil Procedure, Throughout these requests, the ebbrovistion
“SFRRWD” means the Plaintifi St. Frencis River Regional Water District,

REQUEST FOR ADMISSION MG, §: Admit that SFRRWD was formed on Jnly 27,

1987,

BEQUEST FOR sUMISSION WO, 22 Admit that SFRRWD closed a loan with the

Arkansas Natura! Resources Commission ("ANRC”) in 1995 in the smount 0£$372.250.

REGUEST FOR ADMISSION NQ. 3:  Admit that the Joan reforred to in Reguest for

Admission Na. 2 was paid in full on March 26, 2015,
BEGUEST #OR ADRMISSION e, 4: Admit that SFRR WIS closed a3 loan with the

AIRC in 1998 in the amount of $128,750.00,

BEGULST FOR ADMISSION NG, & Admit that that the loan referred to in Request
for Admission No. 4 was paid mn fidl on Seploniber 10, 1999,
REGUEST FOR ADMISSIGN NG, 6 Admit they SFRRWD did not begin selling

water t¢ aity customers until early in the year 2000,
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REGUFST FOR ADMISSION NG, T:  Admit that SFRRWD closed o loan with the

ANRC in the ameunt of $51,5060.00 on January 9, 2017.
BEQUEST FOR ADMISSION NG, & Adwit that Tonya Thompson was notified by

letter dated July 27, 20186, that the loan referred to in Bequest for Admission No. 7 was approved
by the ANRC on July 20, 2016,
REQUEST FOR ADMISSION NG. & Admit that, between the time §t frst begon

providing water services in 2000 and Jaouary 9, 2017, SFRRWI did not piovide any waler
servicss to American Railcar Industries (“ARI") facilities located in Greens County, Arksnses.

REQUEST FOR ADMIESION NG, 18:  Admit that, ot the time the loan referred to in

Request for Admizsion No, 7 wss closed on Jenuery 9, 2017, sl prior indebtedness owed by

SFRRWD to ANRC bad besn paid in full,

RE{}‘UES'I FOR ADMISSION NG, 11:  Admeit thet the thres losns refemed fo in
Requests for Admission Neos. 2, 4 and 7 are the only loans SFRRWD has received fromm ANRC
since the crestion of SFREWDY in 1987,

HEQUEST FOR ADMISSION MNO. 12: Admit that, at cedain times since iig

formation, SFRRWD bss obteined loans from the United Siates Department of Agriculiure
(“USD A", all of which were paid infoll by kMay 2015,
REGUEST FOR ADMISSION WO, 13:  Admit thet SFREWD did not have in place

the infiastructioe, including the necessary pipes in the ground, to provide water services to ARI
focilitiza prioz o closing the lnan with ANRC on January 8, 2017,

REQGUEST FOR ADMISSION NG, 14 Admit that at all {irees prior to SFRRWD

closing the loan with the ANRC on January 8, 2017, a9 referred to in Request for Admission No,

7, the City of Marmaduke provided all water services o ARI facilities.

450



81/8?7/19 BD:48:57 5H1.97H.<557 -> g7 239 3559 Jemifer Johnson Page BHS

BREQUEST FOR ADMISBICN NG, 18 Admit that the SFWRRD dous not possess

any document that grants if the exelusive right to provide water services to eny building or facility
ovmed by ARD.
Respectfully submitted,

CITY OF MARMADUKE, ARKANBAS
E}x‘ﬁ‘ﬁ:\ DANT

BY: &hl.;’,ﬁﬂ’ﬁ{, N éﬁw & g{mf’s@f‘mw
Williem C. Mann, 1, AR Rar No, 79199

Astorney for Dc‘bndmm
P.O. Box 38
North Little Rock, AR 72115
TELEPHONE: 501.678-6132
FACSIMILE: 5301-978-8561
EMAIL: binann@srmlorg

ARND

Gabrielle Gibson, AR Bar No, 20181313
Attorney for Defendsnt

FL. Box 38

Neorth Little Rock, AR 72115
TELEPHONE: 5301-537-3783

EMAIL: goibson@erml.ong

CERTIFICATE OF SERVICE

I, Wilkiam C. Mann, {1, hereby cortify that on December 14, 2018, that a trus and correst
copy of the zbove and foregoing has been served upon the sttorney(s) of record as raferenced
below, via first elass mail and e-mail:

Jim Lyons
Hyvons@lesiow. comn
Deavid Tyler
divlert@ilsciaw.com
Lyong & Cone, P.L.C.
P.Q. Box 7044
Jonesboro, AR 72403

ook Ao & J&,af G Ao
\Tﬂh&m C Pﬂﬁi’lﬁ, EVEN J'lf\; B3gr M. 79199
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IN THE CIRCUIT COURT OF GREENE COUNTY, ARKANSAS

CIVIL DIVISION *IREREBNE COLZIRCUIY QHERK
ST. FRANCIS RIVER REGIONAL WATER DISTRICT PLAINTIFF
V8. No. 4CV-2017-219 MR
CITY OF MARMADUKE, ARKANSAS DEFENDANT

REQUESTS FOR ADMISSION DIRECTED TO PLAINTIFF

Defendant, City of Marmaduke, Arkamsas, propounds the following Reguests for
Admission Directed to Plaintiff to be answered within the time and in the manner provided by
Rule 36(g) of the Arkansas Rules of Civil Procedure, Throughout these requests, the abbreviation
“SFRRWD” means the Plaintiff, St. Francis River Regional Water District.

REQUEST FOR ADMISSION NQ. 1:  Adwit that SFRRWD was formed on July 27,

1987
REQUEST FOR ADMISSION NO. 2:  Admit that SFRRWD closed a loan with the
Arkansas Natural Resources Commission (“ANRC") in 1995 in the amount of $372,250,
REQUEST FOR ADMISSION NO. 3:  Admit that the loen referred to in Request for

Admission No, 2 was paid in full on March 26, 2015,
REQUEST FOR ADMISSION NO. 4:  Admit that SFRRWD closed & loan with the

ANRC in 1998 in the amount of $128,750.00,
REGUEST FOR ADMISSION NO. §:  Admit that that the loan referred to in Request

for Admission No. 4 was paid in full on September 10, 19%9.
REGUEST FOR ADMISSION NO. 6:  Admit that SFRRWD did not begin selling

water 10 any customers until early in the year 2000.
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REQUEST FOR ADMISSIONNO. 7:  Admit that SFRRWD closed a loan with the

ANRC in the amount of $51,500.00 on Janmary 9, 2017,
REQUEST FOR ADMISSION NO. 8  Admit that Tonya Thompson was notified by

letter dated July 27, 2016, that the loan referred to in Request for Admission No. 7 was approved
by the ANRC on July 20, 2016.

REQUEST FOR ADMISSIONNO, 9:  Admit that, between the time it first began
providing water services in 2000 and Januwary 9, 2017, SFRRWD did not provide any water
services to American Railcar Industries (“ARI") facilities located in Greene County, Arksnsas,

REQUEST FOR ADMISSION NO. 10:  Admit that, at the time the loan referred to in

Request for Admission No, 7 was closed on January 9, 2017, all prior indebtedness owed by

SFRRWD to ANRC had been paid in full,
REOUEST FOR ADMISSION NO. 11:  Admit that the three loans referred to in

Requests for Admission Nos. 2, 4 and 7 are the only loans SFRRWD bas received from ANRC
since the creation of SFRRWD in 1987,

REQUEST FOR ADMISSION NO. 12: Admit that, at certain times since its
formation, SFRRWD has obtained loans from the United States Department of Agriculture

(“USDA”), all of which were paid in full by May 2015.
REQUEST FOR ADMISSION NO. 13:  Admit that SKRRWD did not have in place

the infrastructure, including the necessary pipes in the ground, to provide water services to ARI
facilities prior to closing the loan with ANRC on January 9, 2017,

REOUEST FOR ADMISSION NO. 14: Admit that at al] times prior to SFRRWD
closing the loan with the ANRC on January 9, 2017, es referred to in Request for Admission No,

7, the City of Marmaduke provided all water services to ARI facilities.
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REQUEST FOR ADMISSION NO. 15: Admit that the SFWRRD does not possess

any document that grants it the exclusive right to provide water services to any building or facility

owned by ARI.
Respectfully submitted,

CITY OF MARMADUKE, ARKANSAS
DEFENDANT

BY: -_é:\g 4{‘;__ é’g‘.; ¥ }’{W W
Wﬂham C. Mann, III, ARBarNo 79199
Attorney for Defendant
P.O.Box 38
North Little Rock, AR 72115
TELEPHONE: 501-978-6131
FACSIMILE: 501-978-6561

EMAIL; bmann@arml.orp
AND

Gabrielle Gibson, AR Bar No. 2018113
Attorney for Defendant

P.O. Box 38

North Little Rock, AR 72115
TELEPHONE: 501-537-3783

EMAIL,; ggibson@armlorg

CERTIFICATE OF SERVICE

I, William C. Mann, HI, hereby certify that on December 14, 2018, that a true and correct
copy of the above and foregoing has been served upon the attorney(s) of record as referenced
below, via first class mail and e-mail:

Jim Lyons
i law.com
David Tyler
dtyler@leclaw.com
Lyons & Cone, P.L.C.
P.O. Box 7044
Jonesboro, AR 72403

—L{i’ '((d_b{__ B i/{’{ﬁ""bk .(
William C, Mnnn,IH ‘!< BarNo 79199
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JAN 1 ¢ 2019
IN THE CIRCUIT COURT OF GREENE COUNTY, ARKANS&&ENE co. CIRCUIT CLERR
CIVIL DIVISION o
ST. FRANCIS RIVER REGIONAL
WATER DISTRICT
Plaintiff
vS. Case No. CV 2017-219

CITY OF MARMADUKE, ARKANSAS

Defendant

PLAINTIFF’S RESPONSE TO DEFENDANT’S
REQUESTS FOR ADMISSION DIRECTED TO PLAINTIFF

Comes the Plaintiff, St. Francis River Regional Water District (“SFRRWD”), by and
through its attorneys, Lyons & Cone, P.L.C., and for its Response to Defendant’s Requests for

Admission Directed to Plaintiff, states:

REQUEST FOR ADMISSION NO. 1: Admit that SFRRWD was formed on July 27,

1987.

ANSWER: Denied. It is admitted thét the order has a typed in date of July 27, 1987.
However, it appears on the poor copy that has been obtained that it was not filed of record until
July 28, 1987 so it is unknown which date is the effective date. The Plaintiff does admit that it
was formed by execution of the Court Order on either July 27 or July 28, 1987.

REQUEST FOR ADMISSION NO. 2: Admit that SFRRWD closed a loan with the

Arkansas Natural Resources Commission (“ANRC”) in 1995 in the amount of $372,250.00.
ANSWER: Denied. Any and all loans in 1995 were made by the Arkansas Soil and

Water Conservation Commission (“ASWCC"). Further, there was an original loan in the amount
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of $120,000.00, followed by Addendum No. I which was dated October 28, 1994 and added the
amount of £97,850.00 to the outstanding loan amount. Next, Addendum No. 2 was executed
October 31, 1995 which added $154,500.00 to the outstanding loan amount. As a result, the

outstanding principal on the original loan plus 2 addenda provided for a total loan of $372,500.00

made by the ASWCC as of October 31, 1995,

REQUEST FOR ADMISSION NO. 3: Admit that the loan referred to in Request for

Admission No. 2 was paid in full on March 26, 2015.

ANSWER: Denied. According to the records, the loan with the two addenda totaling
$372,500.00 in principal made by the ASWCC as of October 31, 1995 was paid on March 30,
2015, but it is believed that the check was written on March 26, 2015.

REQUEST FOR ADMISSION NO. 4: Admit that SFRRWD closed a loan with the

ANRC in 1998 in the amount of $128,750.00.
ANSWER: Denied. First, we believe that any loan would be through the ASWCC,
Second, the Plaintiff has found no records of a loan in the amount of $128,750.00 made in 1998.

REQUEST FOR ADMISSION NO, 5; Admit that that the loan referred to in Request

for Admission No. 4 was paid in full on September 10, 1999.
ANSWER: Denied. See answer to Request No. 4.

REQUEST FOR ADMISSION NO. 6: Admit that SFRRWD did not begin selling

water to any customers until early in the year 2000.

ANSWER: Admitted.

REQUEST FOR ADMISSION NO. 7: Admit that SFRRWD closed a loan with the

ANRC in the amount of $51,500.00 on January 9, 2017.

ANSWER: Admitted.
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REQUEST FOR ADMISSTION NO. 8: Admit that Tonya Thompson was notified by

letter dated July 27, 2016, that the loan referred to in Request for Admission No. 7 was approved

by the ANRC on July 20, 2016.
ANSWER: Denied, it is believed that all letters approving any loans were sent to Mr.
Ronald Pigue, Sr. as President of the Plaintiff.

REQUEST FOR ADMISSION NO. 9: Admit that, between the time it first began

providing water services in 2000 and January 9, 2017, SFRRWD did not provide any water

services to American Railcar Industries ("ARI”) facilities located in Greene County, Arkansas.
ANSWER: It is admitted that the City of Marnmaduke has mterfered with and prevented

SFRRWD from providing water to ARL. Further, it is admitted that the Plaintiff has not supplied

water to ARI located in Greene County, AR.

REQUEST FOR ADMISSION NO. 1G: Admit that, at the time of the loan referred to in

Request for Admission No. 7 was closed on January 9, 2017, all prior indebtedness owed by
SFRRWD to ANRC had been paid in full.

ANSWER: Admitted.

REQUEST FOR ADMISSION NO. 11: Admit that the three loans referred to in

Request for Admission Nos. 2, 4 and 7 are the only loans SFRRWD has received from ANRC
since the creation of SFRRWD in 1987,

ANSWER: Denied. The loans mentioned herein were not originally made by ANRC,
but were made by ASWCC. Further, there are, at least, 4, loans made by ASWCC and ANRC.

REQUEST FOR ADMISSION NO. 12: Admit that, at certain times since its formation,

SFRRWD has obtained loans from the United States Department of Agriculture ("USDA”), all of

which were paid in full by May 2015.
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ANSWER: Admitted.

REQUEST FOR ADMISSION NO. 13: Admit that SFRRWD did not have in place the

infrastructure, including the necessary pipes in the ground, to provide water services to AR[
facilities prior to closing the loan with ARNC on January 9, 2017.

ANSWER: Denied.

REQUEST FOR ADMISSION NO. 14: Admit that at all times prior to SFRRWD

closing the loan with the ANRC on January 9, 2017, as referred to in Request for Admission No.
7, the City of Marmaduke provided all water services to ARI facilities.

ANSWER: It is admitted that the City of Marmaduke has interfered with and prevented
SFRRWD from providing water to ARI. However, it is unknown if the City of Marmaduke
provided all water services to ARI as only Marmaduke and ARI have this information.

REQUEST FOR ADMISSION NO. 15: Admit that the SFWRRD (sic) does not

possess any document that grants it the exclusive right to provide water services to any building
or facility owned by ARL

ANSWER: Denied.

LYONS & CONE,P.L.C.
P. O. Box 7044
Jonesboro, AR 72403
(870) 972-5440

o — L

State Bar No\ Y7083
Attorneys for Plaintiff
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CERTIFICATE OF SERVICE

The undersigned attorney hereby certifies that he has served a copy of the foregoing pleading
to the attorneys of record for all other parties in this action by each of the means checked below:

X placing same properly addressed in the United States mail with sufficient postage

affixed;

placing same properly addressed via certified mail, return receipt requested in the
United States mail with sufficient postage affixed;

placing same properly addressed via express mail in the United States mail with
sufficient postage affixed;

delivering the same to FED EX or UPS for overnight delivery properly addressed;
placing the same in the courthouse mailbox of the attorneys of record;

via facsimile;

via hand delivery; and/or

via e-mail.

on this 8" January, 2019.

N P
Jim Lyonég

FAWPGMWSFRRWD\Rsp.Defs. Reqs.for. Admission.wpd
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IN THE CIRCUIT COURT OF GREENE COUNTY, ARKANSAS

CIVIL DIVISION
FRED
ST. FRANCIS RIVER REGIONAL TURR: AR
WATER DISTRICT = «
~UrT CLERS
SENE CO- CIRCUIT
Plaintiff GRED
vS. Case No, CV 2017-219

CITY OF MARMADUKE, ARKANSAS
Defendant

NOTICE OF ISSUANCE OF SUBPOENA

TO:  Mr. Bill Mann TO: Ms. Gabrielle Gibson
Attomney at Law Attorney at Law
Arkansas Municipal League Arkansas Municipal League
P.O. Box 38 P.O.Box 38
North Little Rock, AR 72115 North Little Rock, AR 72115

This will notify you that on January 16, 2019, subpoenas were issued for Bruce Holland
and Crystal Phelps.

Said subpoenas require said Bruce Holland to appear on February 4, 2019 beginning at
9:30 a.m. on said date and require said Crystal Phelps to appear on February 4, 2019 beginning at
11:00 a.m. on said date at Arkansas Natural Resources Commission, 101 East Capitol Ave., Suite
350, Little Rock, AR 72201, to testify at deposition to be conducted regarding this matter. You

are invited to attend and examine said persons if you desire.
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LYONS & CONE, P.L.C.
P. O. Box 7044
Jonesboro, AR 72403
(870) 972-5440

N

State Bar @o. 77083
Attorneys tor Plaintiff

CERTIFICATE OF SERVICE

The undersigned attorney hereby certifies that he has served a copy of the foregoing
pleading to the attorneys of record for all other parties in this action by each of the means
checked below:

v

SRR

placing same properly addressed in the United States mail with sufficient postage
affixed;

placing same properly addressed via certified mail, return receipt requested in the
United States mail with sufficient postage affixed;

placing same properly addressed via express mail in the United States mail with
sufficient postage affixed;

delivering the same to FED EX or UPS for overnight delivery properly addressed,;
placing the same in the courthouse mailbox of the attorneys of record;
via facsimile;
via hand delivery; and/or
via e-mail.
on the 16" day of January, 2019.
J

Jim Lyons U
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IN THE CIRCUIT COURT OF GREENE COUNTY, ARKANSAS FILED

- CIVIL DIVISION
JAN 18 2018
ST. FRANCIS RIVER REGIONAL GREENE CO. CIRCUIT CLERK
WATER DISTRICT
Plaintiff
Vs, Case No, CV 2017-219
CITY OF MARMADUKE, ARKANSAS
Defendant
NOTICE OF DEPOSITION

TO: Mr. Bill Mann TO:  Ms. Gabrielle Gibson

Attorney at Law Attorney at Law

Arkansas Municipal League Arkansas Municipal League

P.O. Box 38 P.O. Box 38

North Little Rock, AR 72115 North Little Rock, AR 72115

This will notify you that beginning on February 4, 2019 at 9:30 a.m. at Arkansas Natural
Resources Commission, 101 East Capitol Ave,, Suite 350, Little Rock, AR 72201, the Plaintiff,
by and through their attorneys Lyons & Cone, P.L.C., will take the depositions of Bruce Holland

and Crystal Phelps.

This notice is given pursuant to the Arkansas Rules of Civil Procedure, Rule 30. The

deposition will be recorded by videographic, sound and/or stenographic means.
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LYONS & CONE, P.L.C.
P. O. Box 7044
Jonesboro, AR 72403
(870) 972-5440

R

State Bay No. 77083
Attorneys for Plaintiffs

CERTIFICATE OF SERVICE

The undersigned attorney hereby certifies that he has served a copy of the foregoing
pleading to the attorneys of record for all other parties in this action by each of the means

checked below:

/

placing same properly addressed in the United States mail with sufficient postage
affixed;

placing same properly addressed via certified mail, return receipt requested in the
United States mail with sufficient postage affixed;

placing same properly addressed via express mail in the United States mail with
sufficient postage affixed;

delivering the same to FED EX or UPS for overnight delivery properly addressed,;
placing the same in the courthouse mailbox of the attorneys of record;
via facsimile;

via hand delivery; and/or

/ via e-mail.

on the 16" day of January, 2019.

-

Jim Lyonso
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GREENE CO. CIRCUIT CLERE

IN THE CIRCUIT COURT OF GREENE COUNTY, ARKANSAS
CIVIL DIVISION

ST. FRANCIS RIVER REGIONAL

WATER DISTRICT PLATNTIFY
V5. No. 4CV-29817-219-MR
CITY OF MARMADUKE, ARKANSAS DEFENDANT

OF DISFOSTTIVE MonmmEAanE

Plaintiff, St Francis River Regional Water District, and Defendant, the City of
Marmaduke, Arkansas, respectfully come before this honorable Court by and through undersigned
counsel, and for their Joint Motion for Extension of Dispositive Motion Deadline, state:

| 1. The Court’s Jury Trial and Scheduling Order entered on September 20, 2018,
provides that dispositive motions shall be filed no later than forty-five (45) days before the pretria}
hearing, currently scheduled for April 8, 2019, and thet discovery be completed no later than thirty
(30) days before trial. The trial is set for April 23 and 24, 2019. Dispositive motions are therefore
due on or before March 9, 2019, and the discovery deadline is March 24.

2. Counsel for the parties have been cooperating in the scheduling of depositions. Due
to the schedule of one witness, it is necessary to take the deposition just before the current
dispositive motion deadline. Counsel have conferred and agree that it would be helpful to extend
the dispositive motion deadline two weeks until March 8. This brief extension will allow ths parties
some additional time to complete the depositions needed in order to prepare dispositive motions,

while not creating a significant imposition on the Court’s time to consider the motions.
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3 The dispositive motions will hopefully be helpful to the Court in the consideration

of this case. Even if all issiies ars not resolved, it is possible that they will be narrowed which will

benefit the Court and the parties.

4, The parties do not make this motion for purposes of delay but, rather, {0 allow two

additional weeks to prepare and submit dispositive motions.

WHEREFORE, Plintiff, 5t. Francis River Regional Water District, and Defendant, the

City of Marmaduke, Arkansas, pray that the Court will grant their Motion for Extension of

Disposttive Motion Deadline, and all other relief to which they may be entitled.

BY:
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Respectfiilly submiited,

H-::]L-.‘.

Jim Lyons
Lyons & Cone, P.L.C,
P.O. Box 7044
Jonesboro, AR 72403
870-972.5440
jlyons@leclaw.com
Attorney for Plaintiff

William C. Mann, ITI, AR Bar No. 79199
Attorney for Defendant

P.0. Box 38

North Little Rock, AR 72115
TELEPHONE: 501-374-3484, ext. 231

EMAIL: bmann@arml.org

Gabrielle Gibson, Ark. Bar No. 2018113
Attorngy for Defendaxt

Post Office Box 38

North Little Rock, AR 72115
TELEPHOWE: (501) 537-3783

EMAIL: gpibson{@armlorg
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BREEME CO. CIRSUIT CLERR

IN THE CIRCUIT COURT OF GREENE COUNTY, ARKANSAS

CIVIL DIVISION

ST, FRANCIS RIVER REGIONAL
WATER DISTRICT

Plamtiff
Vs. Case No. CV 2017-219
CITY OF MARMADUKE, ARKANSAS

Defendant
QRDER

On this day came on for consideration the Joint Motion for Extension of Dispositiva
Motion Deadline filed by the parties. The Court finds that the motion is well taken and
Dispositive motions are therefore due on or before Meazch 9, 2019 and the discovery deadline is

March 24, 2019,
IT IS 8O0 ORDERED.

Hon, Mef{ssa Richardson

Circuit Judge \ / ?/5 / F:L

Approved:

i
“"‘"-. }_‘ .khn/: i g e o o e e
Jim Lyond %R Bar No, 77083

Lyons & Come, P.L.C,

P.O. Box 7044

Jonesboro, AR 72403
TELEPHONE: 870-972-5440
EMAIL: jlyons@leclaw.com

Attorney for Plaintiff
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W:lham C. Mmm II[, AR Dar No 79199
Attorney for Defendant

P.0.Boz 38

North Little Rock, AR 72115
TELEPHONE: 501-978-6131

EMALL: bmany@srml.org

and

Gabrielle Gibson, AR Bar No. 2018113
Attomey for Defendant

P. O, Box 38

North Little Rock, AR 72115
TELEPHONE: 501-537-3783

BEMATL: ggibson@arml.org

!
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IN THE CIRCUIT COURT OF GREENE COUNTY, ARKANSAS v 5 & 510
CIVIL DIVISION S

GREENZ Q0. CIRCHIT GLERK

ST. FRANCIS RIVER REGIONAL

WATER DISTRICT PLAINTIFF
VS. No. 4CV-2017-219-MR
CITY OF MARMADUKE, ARKANSAS DEFENDANT

NOTICE OF DEPOSITIONS

TO: Jim Lyons, Jr.

Lyons & Cone, P.L.C.

P.O. Box 7044

Jonesboro, Arkansas 72403

PLEASE TAKE NOTICE that, pursuant to the Arkansas Rules of Civil Procedure,
counsel for Defendants will take the depositions of Ron Pigue, Tonya Thompson and Brad Nelson
on Thursday, February 7, 2019, beginning at 8:30 a.m. The depositions, which will be used for all
purposes permitted by the Arkansas Rules of Civil Procedure and Arkansas Rules of Evidence,
will take place at the office of Lyons & Cone, P.L.C., 407 S Main St, Jonesboro, Arkansas 72206,
before a certified court reporter authorized by the Court to administer oaths. The deposition will
be recorded by stenographic means, and will continue from day o day until completed.

Dated this 22nd day of January, 2019,

Respectfully submitted,

BY: _Jndpgde & Flipnn. 17"
William C. Mann, HI, AR Bar No. 79199
Attorney for Defendant
P.O.Box 38
North Little Rock, AR 72115
TELEPHONE: 501-374-3484, ext. 231
EMAIL: bmanndarml org

AND
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Gabrielle Gibson, Ark. Bar No. 2018113
Attorney for Defendant

Post Office Box 38

North Little Rock, AR 72115
TELEPHONE: (501) 537-3783
EMAIL: ggibson(@arml.org

CERTIFICATE OF SERVICE

I, William C. Mann, III, hereby certify that on January 22, 2019, that a true and correct
copy of the above and foregoing has been served upon the attorney of record as referenced below,

via first class mail and e-mail:

Jim Lyons

Lyons & Cone, P.L.C.
P.O. Box 7044
Jonesboro, AR 72403
Uvonsi@leclaw.com

% el C 032 oy 777
William C. Mann, III, AR Bar No. 79199
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IN THE CIRCUIT COURT OF GREENE COUNTY, ARKANSAS
CIVIL DIVISION FER ¢ 4 2019

CREENE CO. CIRCUTT CLERK.
ST. FRANCIS RIVER REGIONAL

WATER DISTRICT PLAINTIFF
V8. Ne. 4CV-2017-219-MR
CITY OF MARMADUKE, ARKANSAS DEFENDANT

NOTICE OF ISSUANCE OF SUBPOENA

TO: Jim Lyons
Lyons & Cone, P.L.C.
P.O. Box 7044
Jonesboro, AR 72403
jlyonsi@leclaw.com

PLEASE TAKE NOTICE that a subpoena has been issued to Jerome Alford. Said
subpoena requires Mr, Alford to appear for a deposition on February 18, 2019, at 9:00 a.m., at his

office located at 35683 AR-77, Marion, AR 72364.

Respectfully submitted,

BY: (A Jlbiginn ©0 ¥ ST
Wiltiam C. Mann, I1I, AR Bar No. 79199
Attorney for Defendant
P.O. Box 38
North Little Rock, AR 72115
TELEPHONE: 501-374-3484, ext. 231
EMAIL: bmann(zarml.org

AND

Gabrielle Gibson, Ark. Bar No. 2018113
Attorney for Defendant

Post Office Box 38

North Little Rock, AR 72115
TELEPHONE: (501)537-3783
EMAIL: ggibsonf@armi.org
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CERTIFICATE OF SERVICE

[, William C. Mann, III, hereby certify that on January 25, 2019, that a true and correct
copy of the above and foregoing has been served upon the attorney ofrecord as referenced below,
via first class mail and e-mail:

Jim Lyons

Lyons & Cone, P.L.C.
P.O. Box 7044
Jonesboro, AR 72403
Ilvens(@leclaw.com

bjesbein € Mloass7 77
William C. Mann, III, AR Bar No. 79199
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IN THE CIRCUIT COURT OF GREENE COUNTY,

CIVIL DIVISION
ST. FRANCIS RIVER REGIONAL
WATER DISTRICT
V8. No. 4CV-2017-219-MR

CITY OF MARMADUKE, ARKANSAS

NOTICE OF DEPOSITION

TO: Jerome Alford
3683 AR-77
Marion, AR 72364

FILED
ARKANSAS
FEB € 4 2019

GREBNE €O, CIRCUIT CLERK

PLAINTIFF

DEFENDANT

PLEASE TAKE NOTICE that, pursuant to the Arkansas Rules of Civil Procedure,

counsel for Defendant will take the deposition of Jerome Alford on February 18, 2019, beginning

at 9:00 a.m. The deposition, which will be used for all purposes permitted by the Arkansas Rules

of Civil Procedure and Arkansas Rules of Evidence, will take place at Jerome Alford’s office

located at 3683 AR-77, Marion, AR 72364, before a certified cowrt reporter authorized by the

Court to administer ocaths, The deposition will be recorded by stenographic means, and will

continue from day to day until completed.

Dated this 25" day of January, 2019.

Respectfully submitted,

BY: [ /u/ Ll

C. 'Z‘/’J{/@L L

William C. Mann, III, AR Bar No. 79199
Attorney for Defendant

P.O. Box 38

North Little Rock, AR 72113
TELEPHONE: 501-374-3484, ext. 231
EMAIL: bmann/@arml.ore

AND
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Gabrielle Gibson, Ark. Bar No, 2018113
Attorney for Defendant

Post Office Box 38

North Little Rock, AR 72115
TELEPHONE: (501)537-3783
EMAIL; ggibson/@arml.org

CERTIFICATE OF SERVICE

I, William C. Mann, III, hereby certify that on January 25, 2019, that a true and correct
copy of the above and foregoing has been served upon the attorney of record as referenced below,
via first class mail and e-mail:

Jim Lyons

Lyons & Cone, P.L.C.
P.O. Box 7044
Jonesboro, AR 72403
Hvonstdleclaw.com

[ ) idegorr Cr Harvs 507
William C. Mann, 111, AR Bar No. 79199
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FILED

IN THE CIRCUIT COURT OF GREENE COUNTY, ARKANSAS MAR 9 8 2015

CIVIL DIVISION
GREENE CO. CIRCUIT CLERK.
ST. FRANCIS RIVER REGIONAL
WATER DISTRICT PLAINTIFF
V. No. 4CV-2017-219-MR
CITY OF MARMADUKE, ARKANSAS DEFENDANT

DEFENDANT’S MOTION FOR SUMMARY JUDGMENT

Comes now, the City of Marmaduke, Arkansas, (“the City”), by and through its attorneys,
William C, Mann, III and Gabrielle Gibson, and for its Motion for Summary Judgment, states:

. Plamtiff, the St. Francis River Regional Water District (“District™), has sued the
City of Marmaduke (“City”) seeking both monetary damages and equitable relief in the form of

an injunction.

2, In Count I of the Complaint, the District claims that it enjoys the exclusive right to
provide water services to all persons and entities residing within the geographical boundaries of
the District. The District claims that the City has infringed upon this exclusive right by providing
water to two facilities owned by American Railcar Industries, Inc. (“ARI™). These facilities are
known as the East Plant and Refurbishing Plant (“Refurb Plant™).

3. In Count II, the District alleges that it has “pledged or utilizes revenue from services
within the area to repay financial assistance provided by the Arkansas Natural Resources
Commission (“ANRC”).” See, § 17. The District claims that the City was required to obtain the
approval of the Commission to serve the East Plant and Refurb Plant. It also claims that the City

has not received approval to serve these Plants under the Arkansas Water Plan. Because of these
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alleged requirements, the District asks the Court to issue an injunction ordering the City to cease
providing water services to all ARI facilities that lie within the District’s geographical boundaries.

4. The City maintains that Arkansas law does not confer upon the District the
exclusive right to sell water to ARI or anyone else that resides in the District. ARI has been a
longtime customer of the City and has purchased all of its water from the City since it first opened
the West Plant in 1999, Further, while the East Plant and Refurb Plant were originally located
outsile the City limits and n the District, the issue was resolved when the City annexed the land
on which these facilities are situated effective July 19, 2018.

5. The City respectfully submits that the Court may decide this case as a matter of
law. There are no material facts in dispute and the case turns on interpreting Arkansas statutes that
are discussed in the brief that accompanies the City’s motion. In support of its Motion, the City

relies upon the following exhibits attached hereto:

Exhibit [ Affidavit of Mayor Steve Dixon

Exhibit 2 1987 Order Creating the District

Exhibit 3 City’s 2017 Annual Report — USDA Loan

Exhibit 4 District’s 1994 Loan Agreement with Addenda

Exhbit 5 Presentation of District Board Member Brad Nelson — City
Council Meeting — June 21, 2016

Exhibit 6 Affidavit of Veneta Hargrove

Exhibit 7 Affidavit of James Breznay

Exhibit 8 Excerpts from Deposition of Brad Nelson

Exhibit 9 Excerpts from the Deposition of Ronald Pigue

Exhibit 10 District’s 2017 Loan Agreement with ANRC

Exhibit 11 Affidavit of Betty Jackson ~ Recorder and Treasurer of the City

2
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Exhibit 12
Exhibit 13
Exhibit 14
Exhibit 15
Exhibit 16

Exhibit 17

Annexation Documents — Arkansas Secretary of State
Excerpts from the Deposition of Crystal Phelps
Excerpts from the Deposition of Tonya Thompson
Excerpts from the Deposition of Jerome Alford
Section 601.4 of ANRC Rules

Section 605.1 of ANRC Rules

Respectfully submitted,

/f J S y

BY: ik O g, 77
William C. Mann, III, AR Bar No. 79199
Attorney for Defendant
P.O. Box 38
North Little Rock, AR 72115
TELEPHONE: 501-374-3484, ext. 231
EMAIL: bmannf@arml.org

Gabrielle Gibson, Ark. Bar No. 2018113
Attorney for Defendant
Post Office Box 38
North Little Rock, AR 72115

_ TELEPHONE: (501) 537-3783
EMAIL: ggibson@arml.org

CERTIFICATE OF SERVICE

[, William C. Mann, III, hereby certify that on March 7, 2019, that a true and correct copy
ofthe above and foregoing has been served upon the attorney(s) of record as referenced below, via

first class mail and e-mail:

Jim Lyons

Lyons & Cone, P.L.C.

P.O. Box 7044

Jonesboro, AR 72403
vonsialeclaw.com

j

N / |
j/;‘/(( //;__‘C’ a» N
William C. Mann, III, AR Bar No. 79199

a3
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IN THE CIRCUIT COURT OF GREENE COUNTY, ARKANSAS

CIVIL DIVISION
ST. FRANCIS RIVER REGIONAL WATER DISTRICT PLAINTIFF
VYS. No. 4CV-2017-219-MR-
CITY OF MARMADUKE, ARKANSAS DEFENDANT

AFFIDAVIT OF STEVE DIXON

Before me, the undersigned authority, for the county and state aforesaid, personally
appeared Steve Dixon, who after being duly sworn, stated as follows:

1. I, Steve Dixon, am of sound mind, capable of making this Affidavit, and over
eighteen years of age. References to certain exhibits in my affidavit are to those attaclhed to my
affidavit in support of the City’s response to the motion for summary judgment that I signed on
February 22, 2018. Those exhibits are numbers 3, 4, 5, and 6. I have atiached copies of these
exhibits for the Court’s convenience.

2. Tamcurrently the Mayor of the City of Marmaduke, Arkansas (“the City”"), which
ig located in Greene County, Arkansas.

3. [ have been Mayor of the City continuously since 2009.

4. The City has been continually providing water and sewer services to customers
since Qctober of 1933, See City of Marmaduke Ordinance #55, attached as Exhibit 3.

3 In 1987, the St. Francis River Regional Water District (“District”) was created, but
it provided no services at that time.

6. On October 18, 1989, the City incurred debt for improvements to its water and
sewer system by borrowing four hundred and thirty-five thousand dollars and zero cents

(8435,000.00) from the United States Department of Agriculture (“USDA™) Rural Development.
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See Annual Report for City of Marmaduke's USDA Loan, attached as Exhibit 4.

7. To date, the City still owes the USDA upwards of two hundred thousand dollars
and zero cents ($200,000.00), See Exhibit 4.

3. In 1999, American Railcar Industries, Inc. (“ARI™), a corporation authorized to
conduct business in Arkansas, built a plant {the “West Plant’), which was ultimately incosporated
into the City.

9. When the West Plant was built, the District did not have the ability or infrastructure
in place to provide water services to ARI. See Presentation by District at City Council Meeting,
attached‘ and hereinafter refetrred to as Exhibir 5.

10.  However, the City did have the ability and infrastricture to provide water services
to ARIL

1l.  Based upon information and belief learned through my conversations with Rickey
Carter, an Area Specialist for the USDA, the District obtained federal financing through the
Farmers Home Administration on September 1, 1999.

12.  According to the USDA, the federal agency that succeeded the Farmers Home

Administration, as of May 26, 2015, the District no longer had any outstanding debt with the

USDA.

13. According to the USDA, the District’s USDA loan was paid off when the District
refinanced its indebtedness through a local bank, First National Bank headquartered in Paragould
with an office in Corning. See Exhibit 5; June 21, 2016 City Council Meeting Minutes, attached
and hereinafter referred to as Exhibit 6.

14.  In2006, ARI began construction of an additional plant located adjacent to and east

of the West Plant (the “East Plant}, The City began providing water to the East Plant that same
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year.

15.  The City continued to be the sole provider of water and sewer services to both the
West Plant and the East Plant.

16.  The District raised no issue during the 2006 construction about the City providing
water services to ARI; although, it is my understanding that the District was then aware or should
have been aware that the East Plant was located in the District’s service area and that the City was
providing water services to both the West Plant and the East Plant. See Exhibit 6.

17. In 2015, ARl expanded its facility by building an additional plant (“Refurb Plant™),
which is adjacent to the ﬁast Plant.

18. It is my understanding that following the construction of the Refurb Plant, ARI
contacted the District about supplying water to just the Refurb Plant, at which point in time, and
for the first time, the District claimed that it had the “exclusive” right to supply water to the Refurb
Plant and the East Plant.

19.  TItis also my understanding that due to a number of concerns, ARI determined that
it wanted to continue receiving water services from the City.

20.  The Refurb Plant began receiving water from the City in April of 2016, and that
has continued to the current date. In order to continite the relationship with ARI, the City installed
a meter at the Refurb Plant in order to provide it with water services through ARI’s industrial water
line, at a cost to the City of $5,300.00 for the meter.

21.  InMarch 2016, the District demanded that the City relinquish the East Plant of ARI
as a customer.

22, Prior to March 2016, the District did not once seek to or claim any right to serve

any portion of ART.
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23, OnJune 21, 2016, the City held a City Council meeting, at which a representative
of the District stated, “This shouldn’t be a legal technicality about who you borrow money from.”
See Exhibit 5, Exhibit 6.

24.  The District is currently indebted to the Arkansas Natural Resources Commission
(“the Commission™) for approximately $51,500.00.

25.  That particalar loan was approved in July 2016, closed on January 9, 2017, and the
funds were disbursed sometime after January 9, 2017,

26.  The City does not know what “pledges” the District has made to the Commission.

27.  The District has never provided waler services to any portion of the ARI Plant.

28.  The funds that the City has received and continves te receive from ARI are in
exchange for the water services provided by the City to the West Plant, East Plant, and Refurb
Plant.

29.  The City passes an annunal budget which includes projected revenues from the sale
of water. The projections are based on actual revenues from the previous year. While I have served
as Mayor in 2009, this revenue projection has included the sale of water to the ARI facilities.
Because the City is indebted to the United States Department of Agriculture (“USDA”), we are
required to submit the City’s water and sewer budgets to that agency since these revenues are
pledged to secure the City’s debt.

30, The Cigy was told by representatives of ARI, that ARI intends to use the City for
all of its water service needs.

31.  As such, in August 2016, after conferring with its legal counsel, the City decided

that it would continue providing water services fo the West Plant, the East Plant, and the Refurb

Plant,
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32, On June 19, 2018, the City passed Resolution No. 06918 which confirmed the
annexation of the fand vponr which the ARI East Plant and Refurb Plant are located, Both are now
within the City limits. A true and correct copy of the resolution is attached as Exhibit A to my

affidavit,

To date, by providing water services to the East Plant, the West Plant, and the

o
%]

Refurh Plant, the City 1s merely continning to provide services to a iongtime and preexisting
customer.

34, The City is not indebted to the Arkansas Natural Resources Commission.

Furthe/;, Affiant Sayetl Not.
Wﬂw

Stwc Dixon, mlant

3-0-20/

Date

ACKNOWLEDGMENT

State of Arkansas )
) §S.
County of Pulaski )

Before me the undersigned MNotary Public in and for the State of Arkansas at Large,
personally appeared, Steve Dixon, and aflter being first duly sworn, did depose and say that the

staiements in the foregoing Affidavit are true and correct.

SUBSCRIBED and SWORN to before me on tius 7th day of March 2019.

My Comumission Expires: K(ﬂ
LWQ/ AN&}‘&\Q’?)J
Notary Public
2-25-202<
i VENETA HARGROVE 5

i BAEINE COUNTY

VO, G - ARKANTAS
n Sugires Fabruary 29, 2025
aion Mo, 1203253 48 1




RESOLUTION NO._04 (318

A RESOLUTION CONFIRMING ANNEXATION OF CERTAIN
TERRITORY TO THE CITY OF MARMADUKE, ARKANSAS,
AND MAKING THE SAME A PART OF THE CITY AND ASSIGN
SUCH LANDS TO WARDS.

WHEREAS, the County Court of Greene County, Arkansas, has entered its Order granting
annexation of the lands hereinafter described to the City of Marmaduke, Arkansas, and 30 days
has expired from the making of such Order of Annexation by the County Court and no notice
has been given appealing such Order of Annexation;

NOW, THEREFORE, BE IT RESOLVED BY THE CiTY COUNCIL OF THE CITY OF
MARMADUKE, ARKANSAS:

SECTION 1.  That the foflowing lands and territory contiguous to and adjoining the
City of Marmaduke, Arkansas be and the same are hereby accepted and assigned to

wards as follows:

That part of the South Half of the Southeast Quarter of Section 13, Township 18 North,
Range 6 East, described as follows: Beginning at the Southeast corner of said Section
13, run thence North 40 rods, thence West 96 rods, run thence South 40 rods, thence
East 96 rods to the place of beginning, containing 24 acres, more or less.

The land in this annexation is assigned to Ward 2.

SECTION 2.  That the following lands and territory contiguous to and adjoining the
City of Marmaduke, Arkansas be and the same are hereby accepted and assigned to

wards as follows:

That part of the Southwest Quarter of Section 18, Township 18 North, Range 7 East,
described as follows: Beginning at the Southwest corner of said Section 18, run thence
North 0 degrees 46 minutes West 2414,1 feet to the East right-of-way of Highway 49,
run thence North 42 degrees 58 minutes East along said right-of-way 63.2 feet to the
centerline of a ditch, run thence along said ditch the following calls: South 32 degrees
18 minutes East 91.0 feet, South 39 degrees 45 minutes East 531.6 feet, South 42
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degrees 40 minutes East 437.1 feet, South 66 degrees 55 minutes East 188.9 feet,
South 47 degrees 41 minutes East 534.3 feet, South 31 degrees 44 minutes East 0.9
feet, South 1 degree 14 minutes East 446.2 feet, South 0 degrees 58 minutes West
686.8 feet, run thence South 89 degrees 36 minutes West 1310.1 feet to the true point
of beginning, containing 53.96 acres, more or less, SUBJECT TO the right-of-way of
Highway 34 off the South side thereof, and all utility easements,

The land in this annexation is assigned to Ward 2,

THEREFORE, BE IT RESOLVED BY THE CiTY COUNCIL OF THE CITY OF MARMADUKE,
ARKANSAS, This resolution:

PASSED AND APPROVED THIS 19" DAY OF JUNE, 2018

G gy

Mayor

City Clerk and Recorder
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June 21, 2016

Good evening, my name is Brad Nelson and | am a member of tha Board of the 5t. Francis Rlver Regionhal
Water Distribution District.

| would like to thank you far allowing us this time to speak to you,

As briefly as possible, | would like to give you some background on our Water District. In the early
1980’s, a man and his wife, “Soapy and Eugenia Thompson;” from the Neighbaré Corner community,
saw 8 heed for our friends and neighbors to have access to Clean, $afe, Reliable and Affordable Drinking
water, in 1987, the Circuit Court of Greene County approved the formatior of the Water District and Its
boundzrias, On May 28, 1987, the city of Marmaduke, along with other ¢ities and towns thatwere
conneciad to our lagal boundaries, received e letter notifying therm of our formation. There was no
response from Mayor Taylor of Marmaduke, Thirteen years afier the district wes formed, which would
have been In early 2000, the district started saliing water to eager customers.

Qur board is made up of seven volunteers, we don't gat paid, don’t get free water, don’t go on any paid
trips, we get icc Cream and Strewberries once a month, that's it. We serve our communities for the
same reasoh you do, we each care about the people who live in our community. Wa don't have any
“Bench Warmars” on this Board. We al! work and participate along with our four employees to the
make this District successful, Qur employees are Tonya Thompson, Michele Teone, Allers Froman, all
from right here in Marmaduke and Donaild Pool Ji, from the Bard Community. Qur four employees
reccive no beneflts, insurance, retirement, or overtime. They receive a check every week for providing
water 24/7, 365 days a year. They are &l very dedicated|

Cur original loan was designed for a system with a minimum of 1025 custemers to adaquately fuffil its
debt cbligation. We have 971 current customers served by 320 miles of pipe. That's equivalent to 3
customers for every mile of pipe. Wazter sales are the only means of income wa have, no sales tax, ho
praperty tax. The gallons of water sold are all we have,

The fact{s we need every new customer we can get. You aré all aware of our situation in the ruralareas,
when some dles or moves off, a lot cf homes are torn down and destroyed, that revenue Is gone. This
situation is not just limited to us locally, Small Rural Communities alf over America are dying off Fast,
Those that want to stay and live in those areas zre left to bear the cost, We estimate That cur water
sales to ARI would be like adding fifty houses to our system, which would bo & huge help o our district.

We know that mistakes Have bean made on both sides. You might ask, why we havenr’t noticed this
before, We could ask why you haven’t noticed this before. We are not here to point fingers; we are here
to simply resolve an issus.

Page 1
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lune 21, 2016

Tenight your mayor is going to tell you that on March 15™, this vear, when he proposed to you after
secking the advice of your Clty Attoraey and you voted on and approved the agreement between the
City of Marmaduke and St. Francis Water District, that maybe that was a “Hasty Dacision” on his part.

The fact is, your Mavyar is under tremendous palitlcal pressure from ARI to try and take away.our right to
serve water to ARI facilities that are inside our well deflned utility boundary. ARl s pressuring your
mavyor to force our Water District to fight this battle in Court,

Your Mayor is being advised by Attorneys reprasanting AR as well as the Arkansas Munlcipal Ledgue
that since we no longer have a USDA Loan, now we can be gncroached upon,

Your Mayor has told me that AR will provide alf funds necessary if the City of Marmaduke wilt force us
to take this to court. Our water district does not have the money necessary to fight the “Big Boys”.
However, we as a Water Board will have no chaice but to do what we can te protect our customers of
the Water District. The fact is, we choose 10 refinance our USDA lnan with a local bank, “First National
Bank of Paragould” to save our customers maoney, a lot of money. We went from s forty year loan at 5%
interest to 3.5% interest on a loan that had a Three Million Doliar halance with twenty four years of
manthly payments remaining. Should the fact that we were being good stewards of our customer’s
money and trust jeopardiza the well being of our district? -

Page 2
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June 21, 2016

Two AR! representatives’ came and met with our board on January 19% of this year. After that meeting,
one of the gentlemen was quoted as saying “that thing is Just run by a bunch of Farmers.”

We take that as being a Derogatory Statement. We hope you have z different opinion of us and the
values we stand. for,

If AR Bullles this situatlon into Court, there are gaing to be two losers, the City of Marmaduke and St.
Francis Water Distrlct, This couldn’t keep froim causing hard feelings between friends and neighbars.

I visited with your Mayor last Friday. | explainad te him that I hoped this City Council thought the
agreement they made in March was the “Right” thing to do then and nothing has changed,

This shouldn't be @ legal technicality about who you barrow money from.
This Is 2 “Right or Wrong” issue. This is all sbout “Values”.

We thank vou for your time and service to our community,

Paga 3
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DIRECTOR

Ronald Pigue, Sr.
Thomas L, Kueter
Danny Dortch
(Gerald Eaker
Brad Nelson
James Shelton
Kelly McGaughey

Gregyg Gamer

St. Francis River Regional Water District

129 Hwy 135 South

P.O. Box 818

Parapould, Arkansas 72457-0818
Telephone; 870-240-8613
Fax: 870-239-5487

TERMS OF OFFICE

TIFLE

President
Vice Pres
Scerctary
Member
Member
Member
Member

Member

BEGINNING OF TERM

12711987
712771987
2511999

1171994
3/23/1999
1/18/1999
512211995

32014
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END OF TERM

1273172017
12/31/2017
12/31/2018
12/31/2018
12/31/2018
12/31/2017
12/08/2013
(Resigned)
12/31/2016



¢ Arkansas
Soil and “Water
Conservation Commission

J. Aendy Y ouny . Ot Caplisd Meld
Bulls 340
Dl palar Wie Ruck, Aresisa TI204 Phors JO1-921-1611
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T

The Honprable Uonald Taylor, Mayor
City of Marmadule -

P.Q. Bax " ZTO0E T T
Harmadike, Achnuoas 72443

Dear Mayor Teylar:

One of the reaponsibilities of the S0fl and Water
Conrerveation Commlasion 1s to repert to the mirouit courts
on the formation of a regionml water dislribution diskrist
uttder the Reglonal Water Distribution Pistrict Ast.

In reviewing the proposed St. Francis River Regional
Water Dlstribution Listrict, the Comwission hes learned that
your city is not included in the prupesed district,

Fhere ere certain benellts which gap be galned from
membershin. The District could provide comprehensive
pianning of water resources in the regicin. The planning
would be lLeneficiml to the regivn's long term growth. The
Rietrict conuld fecilitate planning {vr emergencies such as
logs of a well and undartake to provide solutions =zuch as
intercwmention of systems.

) THo powers wvhich a Regional Distirich doess nob pusses
ere! 1} texation, and ) reyuired connection to the
Tedional systea.

The Commisslon strongly supports modificatien of the
diztriet boundaries tu ocreate a truly regicual entity. I
recommand bhat you have your service onrea included in Lthe
St. Frapcis River Regional Water Diglrjibutien District.

IF your sity desires more infurmation aboub the St.
Francis Negionel Woter Distriot, you mey contact Mo, 1,T.
Hoore, Attorney For the District, P.Q. Box 726, Parageuld,
Arkansas 72451, 239-2224 or the S0il and VWater

Cuonmservation.
Very truly yours,
% W-ﬂ
(::E%A;Lndy Youngy P.E.
Director
JRY: ph

A Equal Cppartunity ERMege

EXHIBIT "AM
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June 21, 2016

Marmaduke city council mst fo

i1
=

egular mecting Tvesday, June 21, 2016 at 6:00 p.m,
Aldermen prasent: Roy Newsom, Chris Blackshear, Bill Muse, Keith DeFries, Tom Green, Chuck Long

Mayor Steve Dixon, Treasurer/Recorder Betty Jackson, Fire Chief Nicki McDowell, Attorney Alan Warmath,
Clay County Representative Jussica Rainwater, Mike Peters, Director of Operations at ARI Ronald Pigue Sr,,
Brad Nelson, Thorars Kueter, Gerald Enker, James Shelton, Greg Garner-

Meeting calied to order by Mayor Dixon.
Opening prayer by Keith DeFries
Blackshear mada a motion & 2™ by Long io aceept treasurer’s report as printed. Motion carried,

Green made a motion & 2™ by Long to accept Minutes of regular meeting of May 17, 2016, Motion carried.

Disgussion on St. Francig Rural Water Issue _
Mr. Nelson was the spokesperson for St. Francis Rural Water District Board. He explained how the district got

started serving 971 customers with 320 miles of pipe, equivalent of 3 customers per mile. Marmaduke has been
servicing ARTwhich is in St. Francis’ Water Disirict, reason being when ARI began consiruction in 1998, St,
Francis did not have the capacity to serve ARI as a customer so ARI approached Marmaduke & the need was
filted. St. Francis Water District could not serve AR at that time. Marmaduke had no idea about St. Francis®
boundaries, Theére was a line break inn 2006 when ARI was doing an expansion & a St. Francis operator movad
the line, but no one mentioned this service to the customer until 2015,

Mayor Dixon informad council that he had been in contact with the city attorney & the attomeys from Arkansas
Municipal League & we may have the right to sell water to this customer sinee it is the continuation of service
& niot a new customer, Mayor said he must do whatever is right for the city.

Attorney Alan Warmath was here to represent the city. Attorney Kimberly Dale was unable to atiend,

Muse made a motion & 2% by Blackshear to table this matter until the advice from our attorney gets back with
the city, Motion carried.

Marmadule Housing

Mayor Dixon read a letter from Rodney Hampton, Executive Director of the Marmaduke Housing, thanking
each & every one for their help & support.

Hampton asked council to reappoint Jimmy Hardin to serve on the Housing Board,
Muse made a motion & 2% by Long to reappoint Jimmy Herdin for & 3-year term fo serve on the Marmaduke

Housing Board, Mofion carried.

Public Works Truuck
Discussion on trading the F-250 Ford public works truck for a 2016 GMC short bed regular cab 4-wheel dr

V6 motor, trailer hitch,

Muse made & motion & 2™ by Blackshear to trade the F-250 Ford track for a 2016 GMC with to money
difference. Motion carriad.

509




Discyssion on Paving Ciiyv Hall Parkiny Lot
vir. McNally gave an estimate 6f $14,000.00, Council is in agreement fo wait until next yearto do the paving,

Dustin Esies
He i3 in the academy & doing good. He has six weeks to go.

Fire Depariment _
Fire Chisf Nicki McDowell suggested putting Colby Drope on the voluntser fire department,

Long made a motion & o by DeFries to put Colby Drope on the volunieer fire department. Motion cartied.

Police Departmenti
Atftorney Alan Warmath says Marmaduke Police are doing a good job.

The Marmaduke Police Deparlment has received the 2016 Dodge truck & already has it equipped. It was
purchased with GIF Grant of $25,000,00 & the balsuce of $10,000.00 paid out of city funds.

North 1* Street Bridpe
The Mayor said work on the bridge on North 1% Street should begin soon.

Committee Reparts
A. Police-None

B Streei-None
C. Finance-None
D. Fire-None

Green made & motien & 2™ by DeFries to adjourn. Motion carried,

. ‘\,-ﬁzzf N ety
Treasurer/Red r%lzé@()

510



[ T
I'rJ-‘.- ;v

1 1/25%8%
13}

Gipires

I¥ TEZ CIRCUIT COURT OF GREZNTS CO0NTY, ARKANZAY

™ RE: &), FRANCYS RIVER REGIGHAL .,
HAYER DISTRIBUTICH DISTRECT .- "L 5 )k up

on thig 27&h doy ef July, 1587; cuurh bolng in azssion, thare
to2s prasanted o tha sourt the petitiaon kearing asignaturss af wora
f than 100 qualifisd voters roslding o ewming lands situaked within

1 tha bourdarisz of the propensd Hi. ¥rarais River Raglonal Watsr
inistrihution Blstrict, & nomproflt, roglonal water diserlbutlon
.:: disztrict, embraced within the tarritory doseribsd ap Follewas I
I Lands Jeaatad in cxalighaxd, Graena and cley countles, am
[ hareina¥tar wmura apscifically got Zoxth in Bxhible "3¥, ohich is
afi atrachad horeta and Incorperated inte this ordor by raforancyg.

I Tharsupond, the mattzr vas praaasptad to ths cour:s upon tha
I—:patiticm a5 $iled horaln, tho report of fke Arkances Boll and Watar
Conservation Commicalen aa filed Noreln, tha previous ordors of this
J;court psattlny this data for ths hapring on said patition, ths
' warnlsy order so lazsed by tha ofrcul: oourd olork hareis, tha prest

%ui' publicstion of the nutice of hoarloy and samulng ozder as 2ilsd |
]
!h:amizx, tha taztinony of wiinesaza, otatoasnis of counaal, and obhsr i

Ethinqa, facka end mbtors, Szom a&ll of wvhlch tha oourk doas Zind ez

‘ £oilowa:
: 1. Thig court has jurlodictlon over the subjoct matter of
thiy progeading pursuand o Avl, Stzt, hnn. 21~1401, af, soc.

2. bNotloa of this haaxing was mads in tha tiwz znd in thae
manpar 33 provided by lav and ip socordane: with thiz esart’e ordar

{of Juns 337, 19857, eatavad ot Juna 23, 1587.

3. Yo parson, sntiky oz cpganization khas £ilod any ebjcobien
Har opposiiion to thz aztablisiment o7 thizs propossd public,

.:m:tnp":n;‘."..'l:, saglenal wvater Slateidwitieon district, and wne pexruon,

:‘l patity or crganizatisn appoarad on tha daks ost for tho hearing of |
[this aatier end opposition to the aghabljsbmant, althengh aufflclant
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opportenlties wezre glven by the conrd to hear nny pargsn with
i|, opbositicn to tho granting of suid potition.
i 4, Thara f9 e deFinlte nesd for u wabar disiriboélon synbaop
ito nsrvics tha pbevs danssribed territory and the rosldents within
; Baid territory, duw to the ovawall poor quslilty and smantlty of

P water wvhieh is mvallable to the rasidenbta of ths dlatelet as a

i whols.
r
5., Adeguata plans have boen aada and fermulated for tha

Zinancing and conztyuctlen of the raglonzl wzter disbributlen
| Siztrict within tho ahova duscribzd tarpiteyy, ond tha construstien
&2 maintonenaa of = roplonal wator distribution distries within tha
_;abave dagzeribzd torritary will improvo the ovorall standazd of
living and hsalth and velfars &7 ths rasldenis of tha tareitory, and
i conmbrintiz €0 the sovonomic Sywvalopment of tho tarvitery. The comd
{€inda that tho cotablishmant of cued o district venld Be in tho bast

intarest of tha pargons roalding in or ownming lands within tha
;!prapaannd aiztrick.

i €. The ralia? as ocught by thz petiticners bexain is havaby
granted gnd o reglsmal wabtsr disteibwbion dizirict eabracing ton
lgnds ap horeincbove doascribod and e set Forth in Zithible vae
fbsrato ovhould ke and tha gema is poroby established, whick district
sokell be known ¢s tha ¥8t. Francls niver Roglontd Matex Distribubtism
Distrize,” with all rights, powars aad Gutlaw eptmarakad in axk.

Baty, Amn, I1l-I401, ot. Dog., Ettandant therota.
] 7. It is n=coysary and dasirabls that a beard o diractors
for pald reglensl watar dlstributioen distziet bo initlellry

éasta-.blish:}d in & numEbar in excoaz of thros duoa ta the lapgs

'igraogz.-nphia arsa enccopoziad by tha distries.  Tha comwrt dean find
i that in order that @ board of dirvsotors conzluting of pevan peoubors
iljﬁhe.ll ba astabliahad,

f 8. Tha Zollowing individoals, whe are gualifisd votesn
jraniding within tha district, are harsby aypointsd by tha court to
{i'-t‘b.a bourzrd of dirmctors of the St. Pranclp Nlvar Raglional Watay
i i
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I pigtribution District: Gagald Cralg, John bavis, Bob Ridgs, Tomyy
Ruster, ERaomald Figua, 8., §. W. Y"Joapy? Thompson, and Bllly Ja

astablizhsd as fallows: Tvo torms ending Doossbsr 31,
'I':.e:ma anding Dacambsr 31, 15%0; end throa Ltormy anding Becembar 31,
11 1992,
' IT I3, THERBFORE, by the couxt, concidorad, ordwrad, ediudgad

l and devrecd that tha patition az £ilad harein sheuld ba granted and

ghat thars harohy is ostablishsd = reglomal vater distribuiion

ldistrict to hs known as the ¥ge. ¥rancis Rivar Rogional Hater

Digtribution bistrict:” taat tha initial bozwd of dirsctozs ehall
j conslzt ol Bavan mambers! thot tho Individusls ez hsrelnabove nanid
i end set forth ore appoirted to tha initial bozrd of dlvectiss, with
the terma to bz egteblizhaed upon tha organiaaticnel meating of the

ponred.

i Promanted by:

> OOUDHIN, HAILUDON & HOORE

iP. 0. Box 7268

Paregould, Arianses 72431-0735
iTalsphsn: (501)239-3225
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LEGAL DESCRIPTION
5T. FRANCIS RIVEIR REGIDHAT WATER DISTRIBUTION DIRIRICY

1.) CRAIGHEAD COTHIY:

4) TOUESHIR 13 NORTA, BARGE § EASL:

ALL THAY PART OF SECTION L LYIHS w337 oF TAE 4. TRIHCLS
BlVil, ALL OF dAZCTIPES 2, 3, 4, 5, 6, 7, A, 9, 10, 11, 135, 1§,
2L, AND 23 A¥D THAT PARY OF EBECTIORY 12, 14, 22, 249, AFD 33 LYLHG
w1 ©OF TAs 8T. TFRAMCIS RIVER A¥h YHE EAST HALY 0¥ SECTIONE 17,
30, 20, AND 3B ALL IE TOVASELP 1) ¥02TH, ROZUS © EAYT OF 228 5B
PRIOGIFAL MBRIDIAN LN CRALGHEAD UUUHTY, ARIARIAE,

B,) TOBNBHIP 13 HORTE, EAHGE § EANT:

ALL OF BECYIGHE ) AND 1! 1¥ TOWHSUIP 13 HORYH, ERAIHGE & BAT
OF THX 5TH PRINCIPAL HIRIDIAS IN CRAIGHEAD CODUNTY, AREANDAS,

€:) TONESHIP 14 RONEM, RANCE £ EABT:

TEAT PART O B2ZCTIORL 4, 9, 16, 22, 27, 25, 25 A¥D 54 L¥ING
BODTH AMD WEST OF THE 8%, F2AN{LS RIVER, AWD all oF SECTIGES §,
6, 7, &, 17, t8, 19 820, 7L, 32§, 25, 37, 33, 34, AWD 35, AND ALL
THST PABT OF SECTIONS 30 AWD 21 LY¥LXG BOUTH AED EAST THE BiG BAY
PITCH ALL IE TOVABEIY 1§ AORNTR, RABOE b ZA3T OF THT 5TF PRINCIPAL
WEZRIDIAY 1K ERAIGREAD CODHYY, ARTANSAE.

D.) TOWSBNIY 15 HORYE, LAHCE 5 EASY:

ALL OF EZ0TYOHE 1, &, 11, 1%, 13, 14, 15, 22, 23, 24, 235,
26, 27, 34, 35, MWD %4; ARY ALL TEIT PauT7 OF 6BCYTIORS 3, 10, &nD
16 LYIAG JoUIE AID EAST OF THS 8% LOUYH SOTUTAWIATERN BAILROAD ALL
139 Toussniyr 1% BOWTE, RAFGE 5. RABYT OF THT STE PRIHCIPAL HERZIDIAM

If CRAIGHEAD COUATY, ARXANAAS,

E,] ToER3RIP 15 HONTA, RANCE 6 RAIY:

ALL OF BICIIO¥S i, 2, 2, &, %5, 6, 7, &, %, 10, 11, 12, li,
5, 1s, 17, 1B, 19, 30, 21, 22, 28, 29, 3D, 31, A¥D 83; AWD AlL
TEAT PARY 0F BEC?IODE 13, 23, 27, 53, AGD 34 LYIHS wEaT oF TAE 5T
FEANCIS RIVER ALL 1H TORMBEIP 1% BORTH, PRANSGZ 6 Eagl OYV-TEE GSIR
PRIRCIFAL HIALIDIAE TP CRAYGHEAD COUHTY, AERABSAS.
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11.) BREEAE COBFTY:

Aol TOWHSATP 14 NOUBRTH, RAMGE & 5481

dLL oF SECTIOZI L, 2, 3, 10, L1, 12, 13, 14, 15, 16, 17, 20,
r, &, 15, 24, 25, RE, 27, 2B, 29, 32,.33, 35, 35, A4D 3&; AWD
THE EAST ALY O BreRIcEs 18, 19, S50, AdD 31 AYD ¥EEZ SOUTHWERT
QUARTEN OF 31 ALL I TOUNSHIF 16 BORIR, RAMGD & EABT OF THE 5TE
PRIRCIFAL HERIDIAN 14 GRERHE COUHLY, AUTAUSAS.

i) TOWHEMIP 16 HOZTE, BANCE 7 Bafi:

ALL OF JBLTIOES 5,.6, 7, AKD 1E A¥D TRAT PART OF SECTI0NE 4,
&, 17, 13, MAHD 30 LYISG VISV OF THZ BT, YRANCIS BIVEE ALL IE
TOWASHI? 16 WOETH, RANGEZ 7 ZAST OF TAR 5TE PRIBCIPAL MBRIDIAY IR
GUREIHE COUATY, ARRANBAS.

C.) TOWHBHIP 17 ROMTIR, EANGE & EASE:

ALL OF GXCYYORS 1, 2, 3, 4, 85,6, 7, 8, §, 10, 11, 12, 13,
14, 15, .16, t7, IB, 21, 22, 23, %4, 23, 26, 27, 2B, 34, 35, AHD
36, AUD TRAT PART OF TEI HORTE OWE-QUARYY? oF ESCTYOH 18 LYIHO
NO2TR  AHD EABY OF THZ CITY LIMITR OF TR GITY OF FARAUOULD a#D
IEE UORTYH OWE-4UASTRR OF BECTION 30 AYD YNE EAST THURZZ-QUARTINS
0F 7HF BOUTR TEATZ-QUARTERS 07 SECTION 20 A¥D THE EASY EALF OF
8RCTICR 2§ AHD ALL OF TEAT PART OF TNE EAST BALF OF BECTIOR 33
LTINS HOEZM OF TP GITY LINITS OF THE CIYY OF PARAGOULD,
AREARAAR, ALL I¥ TOUAEEIY 1F WORTH, MANGE 6 ZAST OF TEE 533
FELECIPAL HERIDIAY IW GRUSHZ GOUNTY, ARXATHAS.

D.) TOYXEUIP 17 DORTH, RAYGE 7 EABI:

ALL OF §5OTIONS 3, 2, S5, 4, &, &,.7, &, 9, k0, L1, 15, 16,
17, 18, 19, 20, 21, 2B, 29, 3D, 81, ASH A2 AuD ALL WHAT PART OF
8ICTIONS 12, 14, 22,23, 27, aib 3) LYING HOIEN 42D UEST OF THE
BT. FRAMSTIS BIVEY, ALL I8 TO¥YEHIP 17 WOIOTE, BAEEL 7 E4&BT DF THE
ETE PRINCIPAL M2ZIDIAY IH CREIIY COTUTY, ARTANEAS.

£.) TOHWSEIP IV §oRTa. pAver @ zdsT:

ALL [ TEAT PART UF BECTIORS B AND & LYIZG HOIT3 AFD WEST OF
IESL 6T, TRARCIE RIVEER, ALL IR TOURSRIP [7 BORTE, BAABZ § BAST @F
THZ 37R P2IUCIPAL HERIDIAW I ERZENZI COGRIY, ASRARAAL.

£.) TOGRARIP 18 303TH, BARGE 5 EAaY:

TRE RAST GALY¥ 0% B2RCTIORS 24, 25, AND X6 ALL IV TOUNGELF 1@
2ORTH, HDANGE 5 E28T OF THEE 578 PRINCIPAL HERIDIAY IH GREINE

COUNTY, ARXAWSES.

BAGE 2 DT & PaLZs
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CRIZNE COUNTY (CORTINUER)

G:) TOWRUHLP 1B 3OAYE, RAJET § Easl:

ALL THAT PAMT DY syctlomg 1§, 20, 21, 32, AED 25 LYINC BOUTE
oF A% TORTR 33D PRRT TUR2EOF A¥D aALL OF SRCYIOws 25, 26, 27, 23,
19, 30, 31, 33, 33, 3%, 3%, AFD 34 AuD ALL THAT FART OF SE0TION
25 LYING PpOUTY AND VUWEEY 07 THE CITY LINZ®S oF EHE CITY O7
HA#MADURE ALDHG THT UIBET §IDT OF $dF 5£I. LGUIE DOWTHUEBIIRY
BAILROAD ARD ALL YHAT PIRT OF BECTIOW X4 LIRS HOUTE AND RABT OF
PHE CITY LIAITE o0F 2EE CITY O0F HALMAWURZ ALORG TEZ RABT SIpX OF
t3E BT,L0UIs SOUTHNWEIIRRR RATLRCADR, ALL X¥ rOY33EIP 18 HORTA,
BAFGE ¢ EAST OF THE 5TY PRINGIPAL MEIIDLAF I GREENE COURTY,

AERAZBASG.
R,} TOWSSELP 18 BORTH, 2ARGE 7 EAST:

ALL OFf SECTIGWY &, 13, 14, 15, &6, 17, L9, 30, 4%, 22, 23,
24, 2%, 26, 27, 28, 29, 80, 31, 32, 33, 34, 33, AHD 3§ A¥D TEAT
FAET OF PECTIONE 4, §, B, 7, AUp 1B LYINC S0U7H AND EABT DF THZ
37, LOUIS SOUTHWESTERR RAILROAD, ALL I TOSRBRIP 18 HORTE, BANGE
7 BABT GF TRE 5TH PRIMCIPAL HERIDIAR I UZEEXT CODNTT, AIRANEAS,

1,) TO¥TSEIP 18 BDITE. BANGL & BAST)

ALL OF BEZLTIONS 16, 17, 18, 1%, 20, 30, AND 31 AND THAT PART
OF dZCTioNMd 15, X1, 2P, AHD 32 LY?:i¥é HORYE A¥D HEBY 0F THE BY.
YRANSIN QIVER ALL 1E THOVISALE I8 HORTE, BARSR B BASY OP TYRE SiF
PRYMCIPAL HERIDILT I¥ GREZIARZ COOATY, AREANSAS.

J-.) TOUE3uIP 1% HO3TH, ZATHE ¥ EBS4%:

ALL  ¥EAT PARY Oy 038TI0F 33 LZIRG BOUTE AHD BA#T OF THI 871.
LOUZS OSODYEYZATERY RAILRLAD 2LL IW TOVHIALIP 1D HOZIH, BANSE 7
ZAST OF YTH3 5TE PAYECIFAL ASRIDIAT IN GREIUT COUMTY, ARIAHIAS.

PATE 3 OF 4 PARHEZ
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11T.) C£LAY COUATY, ARRA¥EAS
4.) TOWHSHIP 18 HONYR, BAMCE 7 Eale:

ALL O¥ 53C?z0M3 1, 2, 3, 10, 11, AHD 12 LN TOUISHIE 1B
ROITH, RAMGE 7 EAGY OF THI STE PRIZCIPAL NYAIDIsR IF CLAY COUJTE,

ARTATIAS,
B.2 TOYHIAIP 18 RORTR, BANGY B BRKT:

ALL OF BRCSIO#S 6, 7, B, 9, AFD U A¥p THAY TART DF SRCTIONS
il, 33D 12 LYIHC BORYE AND FLjFT OF 8% or. FRANUIS RYVER IH CLAY

COUETY, ARZATALAT.
¢.) YOUIBAIF 19 HOTE, BANGE 7 BAST:

ALL ©F 9BCTIOAR 25, 3%, ADh 36 ATD THAT PART OF BRQTION 26
LYING BOOTE OF THE CITT LIWIES OF #BF CITY OF RABUTOR AHD RAST OF
THEY 8Y., LOUI# SOUTAYEITSEN BAILRODAD AYD TAAT PARYT OF BECTION 27
LYTIHG 200TIY AND EABT oF THE EY. LOUIY SOUTHUEZATIDN RAILEDAD AND
THAT VARY OF SBCTI06 &5 LYING BOYTH AED BASY OF 2E: BY. LOTIE
SOUTHWESTERN ZATLDOAD, ALL I¥W TOUHERIP 19 HORTE, BARGE 7 ZAST OF
THE 5TH PRIPCIFAL HIARIDIAR IR QLLY UOOUTY, ARRARIAY.

PAGZ &4 OF & PAGTE
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FONM RD-1951-9

UNITED STATES DEPARTMENT OF AGRICULTURE

106/17) RUBAL DEVELOPMENT
ANMUAL STATEMENT OF LOAN ACCOLINT
SAVE THis THFORMATION PAGE o0
FOR THCOHE TAX PURPOSES DAYE 193117
CASE HUNRER  03-023-++#4242{72 FINAL YEAR OF LUAN 2029
EUKD CODE gz LOAN WUMBEA Q1  DATE OF LOAN 101889 IHTEREST AATE O5.000C AMOUHT OF LDAK 43%, D00. G0
INTEREST  EFFECTIVE
DESCAIPTEON ADVAHCES THTEREST PRINCEPAL TOTAL T RATE DATE
BEGIN LOAN BALMNCE 960,30 233,473.64 234,638.84 ofoi17
PAYMENT 1,280.4Q0 855,60 2,186.00 R 05.00Q0 11017
FAYMENT 861,11 1,274.839 2,1836.00)R{ 05.0000 Q20817
PAYMENT B8en. 11 1,247.89 2,136.00[R| 05.0000 030617
PAYMENT 1,3%€,.53 779.47 2,436.00|R| 05.0000 041817
PAYMENT c43.21 1,182.78 2,136, 00|R} 05.0000 051817
PAYMEMT 968,690 $,166,40 2,136.00 R | 05.00Q0 061817
PAYMENT 933 .51 1,202.48 2,136.00|R| 05.0000 o7iai7
PAYMENT 859,53 1,176.47 2,186.00|R| 05.0000 091817
PAYMENT 9454.53 1,181.47 2,136,00(R| 95.0000 091817
PAYMENT 318.89 1,217,191 £,136.00R| 05.0000 101817
PAYMENT 944, A5 1,181,658 2.136.00([R| 0F,0000 11817
PAYMENT 804,99 1,227.61 2,196.00|R| 05.0000 121817
TOTAL LOAN PMTS 11,218.75 13,713, 24 25,632.00
TOTAL PAID ON ALL
LOANS THIS YEAR 11.818.76 13,718.24 25,832.00
LOAN ACTIVITY 0,00 11,018.7& 13,713.24 29,682.00
LOAH BALANCE UNPD INTEREST 3281.71 *¥ UNPD PRIN 918,860, 40 **
NXT AMT DUE 2,136.00 DATE DUE 01 iaia :
PAYMENT STATUS ON SCHEDULE  EENgseay
TAXES, PALD
ALEL LOAN AGTIVITY 0.00 11,918.76 19,713.24 28,632 .00
BORE BAL UNPD TNTEREST 381,71 UNPD PRIN 219,950.40

KA e urgdiC Dilaaces My Aot Faflgsl IN4 120 @ASURE QUG 16 g Ageroy A payorl.
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oA acnmmwme  naee MAYCH 20,2005
DL~25~10-HSEW e .

WOERBAS, on the January 26, 1987, the ST FRANCIS RIVER
REGIONAL WATER DISTRIBUTION DISTRICT (“applicant"), wmade
application +to ‘the BRRRANSRS BOIL AND WATER CONSERVATION
COMMISSION (“"Commismion") For the purpose of acquiring nscessary
financial assistance from the C pelon in the form of a loan in
tha amount of 5120,000.00;

AND WEEREAS, on October 20, 1993, the Commisszion approved
the above-described application for a loan net to  exceed
$120,000.00 from the Water, Sewer and Bolid Waste Fund, for the
construetion of three hundred miless of watezlines, two elevated
storage tenks and twe desp wells to perve eastezn Clay and
eastern Greene countles and east csntrel Craighsad County, to be
distributed on ‘an es-neseded basis, and resolved to enter inte an
Agreement with Applicent to provide & lean from the Commissilon;

HOW THEREFORE: The Commissicn and the Applicant enter inte
thie Loan Agrasment.

Construekion Provisions

In consideration of the eforesaid premisss and the rendering
of £lnancial assistence by the Btate of Arkansas throngh the
Cosmisslon to the Appllcant, the Applicant promises to cooperate
fully with the Commission in the constructlon of thes sbove-~stated
projsct and ghall make its books, records, and materials
available to the Commission amd/or the authorized representatives
of the Commiseion for inspecticn and/or investigetion at all
rezaoneble timss during construction and until completion.

No funds will be disbursed prior teo an cbligation of funding
from the USDA, Rural Davelopment Administration.

Any disbursement of Commission’s funds over Commission’s
cost share of project shall promptly be repaid to Cammissjon.

Tha Applicant shkall Ffurnish ths Commieslon an saudit of
project funds preparad by a Certified Public Acccouptant upon

completian of the project,
Rapayrant Provisions
In consideration of the pforesald premisss and the rendsring

of financial assistance by &ths State of arksnsas throngh the
Commimsion to %the Applicant, the Applicant hereby promises to

repay all sumz disburssd the Applicant.

Page 1 of &
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Should the Comnission &t any time find that the purposes of
the Toan or uses of the funds provided thersby are not within the
puzposes and intents of ths project as stated in the application
received by the Commission, the entire principal plus interest at
five parcent (5%) per annum from the effective date of this
agreamsnt ungil date of repayment sghall be repald to the
Commission.,

The term of the Loan Agreemant executed harein is deemsd to
be thirty (30) years. fTha interest rate shall bs five parcant
(5%8) per annum compounded annually as applied to the ontstanding
balange, Payments upon principal shall bha waived for ten (10]
yeara, The interest shall cammencs to accrus upon tha unpaild
palance of the loan ten (10} years from the effective date of
this Agreemant. An appropriaste repaymapt achednle is etiached

horeto as Appendix A,

In the event that the project supperted by this loan
agreament dig finsnced by multiple sourcsy, repayment of the
outstanding balasnce will be duye Jn full at such time a8 sny or
all other related debts are restructured, JIncludinyg but not
limited to refinancing or xretiremznt. Phis will ba required
whether the stetus of the hsrein desoribed lvan is primasry or
secondzary, and whether it iz deferred or ourrently dus.

For good ceuee the Commilssion way reduce, dafer; suspend, or
forgive peyments dus under +the Loan Agresmant herein executed,
Such resslution may extend tha term of the Loan Agresmant herein
exsonted, Low service retes by the 2pplicant are net sufficient

cause for Commissdon resolution.

The Applicant may prepey in full or in part the Loan entared
into under this Loan Agresmsnt without penelty.

Gonsral Provislioas

8o long as the harein described loan remaing ocutstanding,
the Commission and/or ite duly anthorized representative shall be
entitied +o conduct such investigatlons concerning the
construction, operation, maintenanca, and management of the
project, ineluding but not Almited to, all <£financiel and
accounting records, as negomsary to keap ths Comisglon fully
advised of the use of the funds providsd hereby and to lnsure ths
repayment of the game to the State of Arkansas.

An annnsl eudit of the Rpplicent conducted by an independent
certifled publle accountaunt will be required for the life of the
Agrasment. A copy of the audit report will be submitted to the
Commiesion, &s soon aa posmlble, but in no case later than ninety
(920) days Ffollowlng the end of the fiscal wvear coverad by the
eudit. The andit will bhe prepared an the accruwal method and in
agoordance with genarally acceptable accounting prineiples. It
ghall include a managemant letter addraessing ths Applicant’s

Paga 2 of ¢
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complisnce with terms of this Agresment as wsll as stating the
currant water rate strmetures, the numbsr of water and/or sewer
cugtomers and other reguasts made by the Commdssion.

' Should the Copmisgion bz gbolished, its rights and duties,
including the right to repayment, uader this lozn agreement shall
berI assigned to its legal succsseor in interest of the State of
Arkansas, .

In the event any provision of this Agreement shall be held
invalid or unenforceable by any court of competent jurisdiction,
such holding shall not invalldate or render unenforceable any
other provision herein, end each such other provision shill be
construed as though the invelid or unenforceable provision werse
not included harein. '

This Agreemsnt superpedes all prior written or verbal
undsrstandings or agreaments of ths partles with respsct to
funding of this Project, and may not be effectively amended,
changed, medified, slitarad or terminated withont the written
congent of the Commisslon and the Applicant. Addenda te reduce
the principal =smount of the loan may bs executed in writing by
the Comnission Executive Director and the Applicant.

Thie RAgreszment shall be effective as of Octoher 1, 1994,

£, FRAVCIS RIVER REGIONAL
WATER DISTRIBUTIOH DISERICT

SIS
P LA L2 gt

Garald £, Craiq, Prezident

s

RTPREST .
:’c{..-ﬁ _..--I;' :..-,"-‘Z-‘:::'_.,_"Bﬂ_s_ = ffl\f-f_d..’“-,_._.-
SSecreta '
ARRANEAS BOIL AWD WATER
. f) CONSERVATIDY COMMISSIGH
David Eiliman, Chairman
ATTEST
,{’-—**:}}\f—" £5 ad.’%v"‘——;-?_ﬂ ...... R
N 5-?-‘3&.1;:&37 Young, P/E.

\ Exkcutiva Directof/
Ex«Qfficlo Secretary
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CE DEMENT

STAaTH OF ARKANSAS
/‘ - r‘." ,-’n
COURTY OF _{ ‘w7t c'tipn Ko

9)
Before ms on the _ 7L day of ..o thﬂ*ﬁé’-’ﬂ/, 1994, appeared

GERALD E. CHAIG and {pame), President and
Secretary respectively, of the ST, FRANCLS RIVER REGIONAL WATER

DISTRIBUTION DISTRICY, both known to me personally, snd being
authorized by resolution dn:'\{ edopted by the Dletrict, subscribed
the foregoing Loan Agresment DI-25-10-WSSW Ffor all the intents

and purposes thsrain contzined.
%/wu . uz,r;zr‘m ‘-L-v’::.’??i

LOTERY DUBLIC

MY COMMIBEBION HXPIRES:
!‘9 - = ;‘::"ﬂ “L

{8 E A 1)
ACKHOWLEDEMPNT

STATE OF RRRANSAS

COUNTY OF PULASKY

Before me on the 7/ Saay of LoilolA : 1994, appeared
DAVID EILTMAN HENDRIX, Chairman, and J. RENDY YOUNG, F.E.,
Bracutivs Director/Ex-Officio Becretary, of the ARKINSAS SOIL R¥D
WATER COHSERVATION COMMISSION, both known to me personally, and
baing autbhorized by resolution duly adopted by the Commission,
subscribed the foregoing Loan Agreement DL-25-10~WSSW for all thae
intente and purposes therein centainad.

‘ﬁ_@&uff}i&ﬂu?ﬂ

:a*';‘nr'f- g DIANNE BURNETT, NOTARY FUBLIC
s c:of:?:é: f{l:‘?‘-EXPI,RES'
EI WIS .
L2 R AR

pRiere m:,\_;'." K
Eiany agattt
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Faas af Projact: Proj. .

aEEez—pugune

DL-25-10-435¢

-

o

Eatar Istezest heoroal Date

Angtint of Zoap §120,000.00 Da7: i
axortization Period i2 Yaars | ontd §; 10
Flrgd Intazast Rats 5,004 Tazx: j1;}]
fen-Dsfered Jnezal Payasal §e.40.U Iat. Js9im  O1-pet-2004
12 Principal Bafazed? Foa.Trs.? 0 st Pzt. Dag  Gf-022-2005
ANDETILATION TARLS Dafsred Anyal Paradet 0.0
[} Prinsipal Imtaragt
Fayneat 7 Payoent {urroat - Inbarest  Primeipal  Friscipal Peif Acoozelatad
T Bate Bit¢  Payuant  Portim Paztion Balanee Te Dats s Dats
101-Dct-2005  S.08% @9,619.81  §5.000.00  pRLEIO.00 §116,370.88  p628.01 §6,000.00
7 p1-0ct-2006  5.00% §9,419.%1 §%,018.54 100057 1256032  §T.439.68  MLELH
T01-0ct-2007 5008 F,63911  B5625.90  J4.061.09  1168,559.30  JULANLTT JAT,44.55
{ 01-Qct-2008 5,00t §3.828.10 B5,427.90 §5,01.15  §104,359.08 15,640,927  §22,804.52
§ 01-0ct-200%  5.009 3,6290.11 ES, NN e ML OR,54T  3I0,003.03  §28,091.4)
§ 01-get-2010 5,003 JO5MLIL 6O BT BEGIEAL O BLEBAT §33,00LTD
7 0i-fet-2all  5.008 58111 BLTEEFE JLELN $A0,4SL05 0 P9 GHRES JITAELA)
B 0i-0ct-2011  5.001 §%,814.01 fE,E2250 B5 L0651 §ER AN 43,6577 M2,07.10
9 0I-0ct-21F  5.00% §%,613.01 R, 26126 £5,361.85  §78,933.3F  pdo,0E6.61  J45,848.10
10 01-0ot-2044  E.00% §3,E20.1t §3,999.47  H4H.M LR HESMEE §R0,0LEL
11 01-00t-2015 5,004 &9,619.00  $3,7i7.67  f5, 014 g6 4200 §51.558.00 34,3601
12 ot-pob-2000 S.00% §3,609.0%  FI42LN0 $5,07.00 53,7389 5T 7ML ETLEMLAD
13 Dteget-2017  S.00% E3,620. 01 QLALLM BLNITLHE 55, TLNEY 464, I0LY7 §40.886.06
14 [3-Cet-2048 5,008 38,629.1% 178080 MSBILE HRATLYD  PTLLELEE JE3,601.9%
B 0f-Qet-2019  G.00% §9,620.10  §nd4LDD {7,400, HLE89.00  §73,320.9%  §86,100.4)
(5 0i-dot-2020  5.00% 39,410.01 $LEM445F 3T UALEE JRLHLT REE05EF 36811012
17 l-det-202L 5,008 #4600 MMLD 0 PLRLE 35,2304 PLTILE §89,410.00
18 0i-0ct-2627  S.00F §9,823.00 §t3L17 0 3R,007.99 ST 90047 H104,095.80 7L 0006
19 0i-Gat-1021  5.00% §3,629.11  §985.28  BO, M@0 g, 0705 RUA0ER.G ITLI0LE0
0 0-get-i02¢  5.04% §9,51.11 $158.53 $4,100. 58 {(30.59) §126,000.60 p7,88L2
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sopEEDUM #1 myers MY %D;ZO_IS

LOAY ACHEEZMENT DL~2E-10-W83R%

Sa0aaEn By c@* m{hgﬁﬁ
WHEREAS ths Loen Agreemsnt betweaan l QQQEER g

REGIONATL, VATBR DISTRIBUTION DISTRICT {“Entity"} an& ths ARKANSAS
S0fL. AND WRTER CONSERVATION COMMISSION (“"Cosmission®) was
aexscuted on October 1, 1984, for a loan in a principal emount net

to exceed $120,000.00.

AND WHERE2S the Cormimglon, at its meeting on Octobsr 21,
1994, approved additional funde in ths ameunt of $87,850.00 for
well conatruction and related costs.

NOW THEREWORB, this Addendum shall establish the prilneiple
to be repaid in accordanes with the Rgreement as $217,050.00, and
the atteched amortization schedule =28 tha raepayment eschedule
under ths shova-referenced Agresment.

In acoordance with RArkanses Code Annotated §15-20-208 and
Section 506.6 of the Commission rules, this additional loan ie
subject to e threa percent (3%) edministrative fee. An

ristrative fee in the amount of $2,850.00 will ks rstainzd by

&
the Commiesion at the time of disbvresament.

Exacuted this & i day of ﬁ?kizﬂdﬁbﬁag 1594,

BT, FRAYCIE RIVER REGIONAT,
WABER DYSTRIBUTIOR DIBTRICT

L DR

"Garai,d E. Craig, President’

~BITESTT 7Y
L ‘J‘}r I Ve
hhﬁt”(ffff' LD A AT
/ W, Thompson, SE”EfLary
r;f
ARTANSAS S0IL AND WATER
_ *\Gﬂﬁﬂﬁmﬂﬂl IerJ.'_ _'!}':OBE&IBBIDE{
- r ,[. a ’ L
L-L -'{ At }-h
Dav;d Hillman, Chalrman
:ﬁTESTI
_" :—11 41‘]" .—""—"“'-._—f-'.::_

J. k=idy Young, P.f.
Exucufl.va Dirsctor/
"Orric;a Seczetiry

Pags 1 of 2
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SCKHNOWLEDGMENT

STATH OF ARXANSAS

counry oF _ /i,
= : -

Before me 'n the gﬁ day of {,'[']‘F\*-{,L r 1984, eppeared
GERALD E. CRAIGC and J, W. THOMPSOH, President and Secretary
rezpactlvely, of the §7. FRANGIS RIVER REGIONAL  WATER
DISTRIBUTION DISTRICT, both known to mz perscnally, and being
authorized by resolution duly adopted by ths District, subscribed
the foregoing Addendum Ho. 1 to Loan Agresment DL-25-10-WS8SW for
&ll the intents and purposes thersin contaived.

‘Q‘vﬂﬂfi‘f\. C, ?ﬁ;f\;\f}?ﬁ‘
NQ?RY PUBLIC

Y COMMTSSION RXPIRES:L-F-2003

e T
sy e,
FoeiAdy Fp i,

CHHO

STATE OF ARKANSAS
COUNTY OF DULASKI
). >4 1594,

Beforz me on the 2 day of Airwcos. fiée ’
eppearad DAVID Bzm,_'é‘ﬁiman, and J, RANDY YOUNG, F.E.,
Executivs Director/Bx-0fficioc Sescretary, of ths ARKANSAS SOIL AND
WATER CONSERVATION COMMISSION, both known to me personally, aand
baing suthorized by resolutlon duly adopited by ths Commimsion,
subgcrlbad the foregoing Addsndum No. ] to Loan Agresment DI~25-
10-W85W for ell the intents and purposes therein contained.

: ,'f’?\r? e .;5?’/5.4—'7,‘-':1";-‘-
PN 5 ol o -
WIS DIAWNE BURNMETT, NOTARY PUBLIC

P

o LRSS po et

ST
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Hzaa of Projact; 8T, FRARCIS RIVER &0 Fraj, B3, DL-25-15-73s)
FEr et b b e P T I A R L S 1 B L - b b et et bbb L L o - d
REVISIOK B Entar Intorast hcereel Dats
Azount of Loan 2217,830.90 pay: 1
Saortization Peried in Yaars 2 Hoath 4 10
Fixad Intorest Aotz 5.00% Yaar: 104
Han-Daferad Manual Payeeni 317,486.83 Int. Bagins  0!-Dob-2004
1z Principal Dsfgrad? Nug.¥rs.2 0 1st Pat, Due  O1-Got-2005
ADATTEATION TASLE Patarad annual Payment 40,00
¢ Pringipzl Intsrast
payeant § Payaent Currant Intergst  Priacisal Priapipal Paid Accunulatad
8 bets Rate  Payosat  Porilon ¢ Portled falaaca 7o Data To Data
1 001-0ek-2005  5.00% §37,488.85 §10,892,50 k5,588,359  $211,241.45 $5,508.55  §10,892. 9
2 01-06t-2004  5.00% $17,480.0F $10,563.08 6,977 9204,340.89 §15,508.11  §2),455.58
3 0i-Ceb=2007 5.495 $17,420.65 $10,11T.19 §7,263.65  $191,400.23  820,769.71  43L,67L,78
81-fet-2008 5.00% $17,4B0.B% 4% 854.0 47.826.84 6189, 455.4¢  928,396.80  B41,526.19
5 05-0pt-2009  5.00% 817,480,835  4%,272.87 $8,008.18  SL80,445.97  $34,404.70  §EQ,99%.44
6 01-0ct~2010  5.005 G17.484.8%  §%.072.% §B8,408.55  2171.0%6.63  $44,013.37 80,0072
7 01-Oot-201L 5,003 $I7.480,85  $B,651.43 85,699,027  &154,%07.82  §53,642.38 $43,723.55
8 05-pet-2017  5.00% 317,430.85  §B,210.83 £3,270,47  §154,937.15  $42.917.85  §78,935.95
9 01-0ut-20(3 5.00% 12,480,838 37, M46.8¢ $9,752,99 2145, 200.16  STE,448.84  584,680.79
10 0f-Gob-20Ld 5,003 £17,430.85 §7,260.06  §20,200.8%  $L34,982.47 482,867 $91,940,95
11 01-Oeb-2615 5,003 §17,480.83 &8, 749,12 514,781.77  §1M,080.79 $93,5¢9.25  $98,690.07
12 01-0ct-2516  5.00% £17,480.85  $5,21¢.5¢  §1L,288.31 §119,%9%.44 $194,847.56 J104,902.61
13 0i-Beb-203F  5.00% 917,480,837 §5,64%.12  8l1,83L.75 $101, 150,70 316,699,723 4110510
34 DI~Det-2918  5.00% 317,480.85 §5,0570.54  H12,423.31 338, 700.40 §129,122.89  $115,409.27
15 01-0ct-2019  5.00% §17,480.8% $4,436.37  $13,066.4%  §75,432.97  §[42,047.08 120,045,484
15 01-0ct=2070 5,008 $17,480.85 93,784,015 913,490 441,986,227 4135,B43.78 §12),320.78
17 01-Dat-2021  5.00% $17,480.85  $3,099,31 914, RAL.&  #47,604.68  3LT0,25.37  §l26,909.07
18 0b-0ci-2022  5.00% 517,430,B3  $2,360.23  §15,000.6! $32,504.07  $185,345.95 9129, 509.33
15 01=0ct-2923  5.00% $L7,450,85  90,625.2¢  $15,853.64  915,643.43 2201, 21,5 §(30,94.53
2¢ 01-0et-2024  5.00% $17,4480,85 3332.42  $15,440.4 $.00  $207,850.00 §L31,746.95
526



ADDENDUH $2 ATE: M,Md’l 20, ?,Dﬁg |

LORM RAOREENTHT DL-25-10-%55

sESOANED oY BNAAL

WHERBAS the Loan Agreement betwsen the ST, FRENCIS :
REGIONAL WATER DISTRIBUTION DISTRICT ("Bnkity") and the ARRANSAS
SOIL AND WATER CONSERVATION COMMISSION ("Comwmisslon®) was
sxscuted on October 1, 1994, for a loan in a principal smount not
£o excesd 5120,000.00; and

WHEREAS the Cormisslon, st its mesting on October 21, 1994,
approved additional funds in the amount of $97,850,00 for waell
gonstruction end related costs establishing the principle to be
ropaid in sccordance with the Agreement as $217,850.00;

AHD WHEREAS the Commiszslon, at itz meeting on Saptembar 20,
19895, epproved additional fonds in the amount of $154,500.00 as a
dsferred lean from the Watar, Sswer and Solid Waste Fund for ths
fonrth test well and a prodoctlion well at the Project site;
approval was contingent upon ths Entity estaeblishing and
maintaining & depreciation reserve fund;

HMOW THZHEFORE, this Addendum shall esteblish the principle
to bs repaid in accordance with the Agresment as §$372,350.00, end
the attached amortization schedule ae the zepayment asthedule
under the sbove-referebcad Agreement.

In accordance with Arkansas Code Annotated §15-20-209 and
Sertion 506.6 of the Commimsion rulea, this addltional loan is
subjeet to a thres percent [3%) admninistrative fea. An
adminietrative fes in the amount of §4,500.00 will be retainad by
the Commisscion at the timz of disburssmsnt,

Bxecuted this ___ 2/  day of DdTobers , 1995.

BY. FRANOIZ RIVER RECIOHRL
WATER DISTRIBUTION DISFRICT

Garalc B. Craiqg, ea3idant

ARHAMBRE BOIL AYD WATER
CONSERVATIUN COMMISIION

Tomnmy Kuster, Vice President

RYTRET
}{::lr"‘- /x r
AR : ; R
: T“‘“*I: ol '.il':';;f“"i-_.-.-ﬁ-*«"'" ’-’,{,7, v// Jé-’\__‘f'ze:..
. 0. [ahdy Foung, P.E. { Hafold '%. Jones, QGlairman

wExgiutive ‘Directoz/
ExZoffleiir Secretary /

L
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Bzfore me o the 3/ day of é’y}%ﬂ ,4.’;’35;"%‘5‘5% ’Kueter
eppaared GERALD E. CRAIC an% g %y rresident and Vice-
PresidentScozabumps respectively of the’ ST, FRANCIS RIVER REGIONAT, WATER
DISTRIBUTION DISTRICT, both known %o me personally, and baing
authozized by rssolutlon duly adopted by the District, subscribed
the foregoling Addendum Ho. 2 to Loan Agrsament DL~25~10-W29W fox

all the intants end purposes therein contained. e

i ey e

. -
—” L a o, -
" _f_/‘i‘_.,._.' _-\-\.__,__\_

R _
A - '
. '/7;;;, 2, g A
o o L S [T ey T Sl

7T TUNOTART PUBLIC

. Vel
MY COMMISSION EXPIRES: A e o oy (yﬂ <
.- .‘n_____.; v-'_-:;—'_‘;“_‘-’.'"’_"—‘
e e PO P &
(S ® 2 L)
ACKNOWT EDGHENT

87RTE OF ARKANSAS
COUNTY OF PULABKI

Befors ms on the /¢ P dey of , 1995,
appeared HAROLD W, JONES and J. RANDY "YOUNG, P.B., Chairman and

Bxecutive Director/Rx-DEficioc Becretery respectively of the

ARKANEAS S0IL AWD WATER CONSERVATION COMMISSION, both known to me

personally, and bheing euthorized by resclution duly adopted by

the Commisslon, subscribed the Ioregoing Addendum Ho. 2 to Loan

Agrogement DL-25-10-WS8Y for all the intents and purposes therein
- .

contained. L/f i
- . _[_i" = '{:'5
el P e :“«._ " -I., . )
.ﬂgt";‘]‘flb{‘ ' :;? ‘?:L“.;iﬁtiff':‘ad:—i-i‘z_:ﬁ".‘f_““‘?_ :I'.-' A —
St SR, DIANNE BURMETT, NOTARY PUBLIC
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BOPENSTY &

LO%H ANCATIIATION CRL"‘ULHBR RR.«.!HS#?S SOIL AHD BATER CORSERVATION COHAISSION

Yeze o Projast: 8. FRAUCTS RIVER RDE praj. }.Jm DL-"5 19-4358
REW:EIGT §2 Enier Interast Acerusl Date
fAasunt of Loza $372.350,00 fiy: |
gaoriizabing Fariod dn Yaars 20 Hemth §; 14
Fixed Intarasi Aaia §.q0% Yaar: 124
Hoa-Bafared Anwal Pasosn! $89.878.83 Int. 3egina §i-fot-200:
Is brypsipal B=’ereﬁ? Kua.Yea ¥ ¢ let &t Du= §1-UeE =305
AI“HRI TLATI0d TﬁaLE Bafared Annrzl Pavoent 2.5
f Frincioz] Inlersst
Payegat & Payazal Cuiteat inigrsst  Principal Princisai Paig Fecugul stes
0 Dty Bats  Fayasnt  Portisn foriion dsience To Date To Date
¢1-0ct-2005 5,003 §29.B78.33 RMR.GIT.50 BIL. 240083 RIel.03RIT 511,240,833 &{f,EL7.50
7 41-Dob-2006  5.09% 3%9.B73.50 318,054.43 §11,823,87  239,238.50 3348476 23367136
3 0)-0ct-200F 5,003 829,335,330 207.463.21  &12,415.0¢  E34,650.2%  53,49%.0¢  §54,185.2%
4 01-Gsi-2008  5.00% £29.873.8% 514,842,501  $135,035.63 5323 BiL.4%  £48.585.5) S9N
5 0i-Det-200%  5.094 £29,878.33 8I4,140.72 1588751 §i0.i3.82 H2,21.10 887, 1s%.de
o pL-Oot-2010  5.00% $27.978.%5 §15,506.%¢  814,371.9% 285, 054.B3  376.595.10 141.874.8D
01-0st-200F  S.005 $28.875,35 Pl 7ET.M 0 $15.090.5%  R130.484.25 91,683,737  BLI7.980.54
4 0b-Dot-212  5,00% §29.878.35 314.033.20  FIS.&45.11  4M4,BI8.18 E161.330.87 313, 4R5.T
2 I-Det-2013  5.00% $29.878.33 213.240.9: §16.637.37  BME 8074 SIMLISM 81447371
01+050~2015  5.00% $79.878.32 $12.408.09  $17.465.34  S20,718.50  gl4),eY7.48  $157.145.E0
01-Dot-2015 5,03 §29.878.13 B8i},53%.43  $18.342.7%  2202.369.B7 B159.980.10  £183,681.42
0l-Get-2015  5.00% #23,B74.30 910,816.4%  §19,25%.84  §$193,100.9%  $11%.740.01  $iV9.25%.91
23 0I-0et-g4lT  R.008 529.878,37  $%.655.50 0,222.85  &i72,887.16 H19%.452.44 51B8 95541
Gi-0c1-201%  5.00% $25.673.33  &B,644.36 £2),235.97  5150,633.19  42%0,.695.BL 519759077
i3 01-06t-261%  5.00% 829.878.33  47.387.6%  §22,795.67 8129,337.5% 924799248 §003,!51.43
01-0ct-2020  5.005 £29.678.35 8646103 22141043 5105,947.07 §384.402.9% 82014300
i7 Gi-Det-2021  3.00% 329,078  55.E97.35  $24,580.97 8134410 9250.985.90 3216, 947.66
i3 01-Jet-262% 5,008 $29.576.3%  $4.048.50  $25.806.02  355,556.40 3514 TRLED $EIL013.97
19 01-D0t-2023  5.00% $29.878.3F  $2,770.B0 427, 10032 $23,455.5%  5343,894,45 5323, 195,57
W ol-fet-2084 5,008 §29.878.35  $L.A7R.TE £2E.435.35 80.00  3172.350.00  $225.%116.%3
SFRRWD 000081 529



- e S . TRANCIE RIVER FED™ - T '
i FASWUU LUAN ¥ WS T o

T T TASWUUPROJEUTY IWRU0T-554 L .
[T ARORTIZETION SCAEDULE = 20 YERRS - ANNUAL PAYRERIE, — — 7

ioan | inbmsk | Reet !
Cloglng St Paymant
_.Da i Dgk  Dats P
| Qot1, 1534 ! Oct1, 2004 Oat{ 2003
I [ .
i SO0 1 3

Anrrel Palijont P Femollnz | pats | 1

Pariod Dt Aot Trost Brinsipa] Balancs | —  Pad N
e § 97333000 —
Ocil. 2005 |8 29878.33|8 486175006 1106083 ] .321.CR$17 |PD|  oiigioea ]
Ont 1. 2563 25.878.23 1 43054431 9163387 84935530 [PD|  9/44i2808 .-

Lean | Anmudl g3 of dates

[1

1 i Mertsn 206l
Torm . Imdast Yotal ¢ !

. Annual
oV Rata  Prigmipdl | Favmem_ .1
& 23h7833

A
(Bl
d

Indkan

3 Oet1 2607 29.878.93 17 ASE.27 1261508 | assbsoas tpp|  BMOROOT |

4 Oct ], 2008 28.876.33 1884281  1303382] 3208i4421PD| olemtos |

B Qetd 2008 [ 23878.33 4513072 13697811 310,120.8% IPD]- ~eMantpe |
8 Oct 1. 209D 25.478,38 15E0e 4| feBripg!  2es7EamR |pb|  eman0dd -

1 Ot 1. 1014 2878393  IL7HTI4) 18080531 28069433 |PD)  BM2r2011

3 Ot 1,202 2357823 14.085.2° fHLA3]_ weeBIDAT IPD| 108092 ¢

5 - ! Octi 2013 - g3875.33 "4, 220,63 863737 REABIF4IPD]  aTRedy |

10 Ogt9. 2014 2657333 12409.09 | 745824t 2s07iZEQiPD] w4 |

1 Bar 30, 248 238.538.37 B7agyr | a5 g8 < |PD)  Wasmoid

TOTALS 1S  §3239.B7 & 15280916785 5:2350.601
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lupe 21, 2016

Good evening, my name is Brad Nelson and | am a member of the Board of the St. Francis River Regicnal

Water Distribution District.
| would like to thank you for allowing us this time to speak to you.

As briefly as possible, | would like to give you some background on our Water District. In the early
1980's, a man and his wife, “Soapy and Eugenia Thompson,” from the Neighbors Corner community,
saw a need for our friends and neighbors to have access to Clean, Safe, Reliable and Affardable Drinking
water. In 1987, the Circuit Court of Greene County approved the formation of the Water District and its
boundaries. On May 28, 1987, the clty of Marmaduke, along with other cities and towns that were
connected to our legal boundaries, received a letter notifying them of our formation. There was no
response from Mayor Taylor of Marmaduke, Thirteen years after the district was formed, which would
have been in early 2000, the district started selling water to eager customers,

Qur board Is made up of seven volunteers, we don’t get paid, don't get free water, don’t g an any paid
trins, we get lce Cream and Strawberries once a month, that's it. We serve our communities for the
same reasob you do, we each care about the peaple who live in our community. We don’t have any
“Bench Warmers” an this Board. We all work and parficipate along with our four employees to the
make this District successful. Our emplayees are Tonya Thompson, Michele Toone, Allen Fromar, all
from right here in Marmaduke and Donald Pool Ir, from the Bard Community. Qur four employees
receive no benefits, insurance, retirement, or overtime, They receive a check every week for providing

water 24/7, 365 days a year. They are all very dedicated!

Cur originai loan was designed for a system with 2 minimum of 1025 customers to adequately fulfill its
debt obligation. We have 971 current customers served by 320 miles of pipe. That's equivalent to 3
customers for every mite of pipe. Water sales are the only means of income we have, no sales tax, no

property tax. The gallons of water sold are all we have,

The fact is we need every new customer we can get. You are all aware of our situation in the rural areas,
when some dies or moves off, a lot of homes are torn down and destroyed, that revenue Is gona, This
situation is not just limited to us locally. Small Rural Communities all over America are dying off fast.
Those that want to stay and live in those areas are left to bear the cost. We estimate that cur water
sales to ARI would be llke adding fifty houses to our system, which would be a huge help fo ouc district.

We know that mistakes have been made on both sides, You might ask, why we haven’t noticed this
before. We could ask why you haven't noticed this before. We are not here to point fingers; we are here

to simply resolve an issue,

Pagel
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june 21, 2016

Tonight your mayor is going to teil you that on March 15™, this year, when he proposed to you after
seeking the advice of your City Attorney and you voted on and approved the agreement between the
City of Marmaduke and St. Francis Water District, that maybe that was a “Hasty Deciston” on his part.

The fact is, your Mayor is under tremendous political pressure from ARI to try and take away our right to
serve water to AR facilities that are inside our well defined utility boundary. ARl is pressuring your

mavyor to force our Water District to fight this battle in Court.

Your Mayor is being advised by Attorneys representing AR as well as the Arkansas Municipal League
that since we no longer have a USDA Loan, now we can be encroached upon.

Your Mayar has told me that ARI will provide al) funds necessary if the City of Marmaduke will force us
to take this to court. Our water district does not have the money necessary to fight the “Big Boys”.
However, we as a Water Board will have no choice but to do what we can to protect our custorners of
the Water District. The fact s, we choose to refinance our USDA loan with a focal bank, “First National
Bank of Paragould” to save our customers money, a lot of money. We went from a forty year {pan at 5%
interest to 3.5% interest on a loan that had a Three Million Dollar balance with twenty four years of
monthly payments rermaining. Should the fact that we were being good stewards of our customer’s
money and trust Jeopardize the well being of our district?

Page 2
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June 21, 2018

Two AR! representatives’ came and met with our board on January 19™ of this year. After that meeting,
one of the gentlemen was quoted as saying “that thing is just run by a bunch of Farmers.”

We take that as being 2 Derogatory Statement. We hope you have 3 different opinion of us and the

values we stand for.

i ARI Bullies this situation into Court, there are going to be two losers, the City of Marmaduke and St.
Francis Water District. This couldn't keep from causing hard feelings between friends and neighbors.

| visited with you Mayor last Friday. | explained to him that | hoped this City Council thought the
agreement they made.in March was the “Right” thing to do then and nothing has changed.

This shouldn’t be 2 legal technicality about who you borrow money from,
This is a “Right or Wrong” issue. This is all about “Values”,

Woe thank you for your time and service to our community.

Page 3
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DIRECTOR

Ronald Pigue, Sr.
Thomas L. Kueter
Danny Dortch
Gerald Eaker
Brad Nelson
James Shelton
Kelly McGaughey

Gregg Garner

St. Francis River Regional Water District

129 Hwy 135 South

P.O.Box 818

Paragould, Arkansas 72451-0818
Telephone: 870-240-8613
Fax: 870-239-5487

TERMS OF OFFICE

TITLE BEGINNING OF TERM
President 772111987

Vice Pres 7/27/1987

Secretary = 2/5/1999

Member 71711994

Member 3/23/1999

Member 1/18/1999

Member 5/22/1995

Member 3/17/2014
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END OF TERM

12/31/2017
12/31/2017
12/31/2018
12/31/2018
12/31/2016
12/31/2017
12/08/2013
(Resigned)
12/31/2016



c Arkansas
Soil and “Water
Coaservation Commission

Ty Sephicd a0
Hclly 30

J. Asndy Young
Olrector it flock, Arsenves T2201 : Phots 3017 1-183)

tlay €8, 1987
l—'_""_‘__——-...___’.—-

The Honoreble Donaeld Teylor, Fayor
City of Harmaduke

P.O. Bod 208~
tarmadulke, Arkansas 72443

Pear Meyor Taylor:

One of the responsibilities of the Soil and HWeter
Conservatlion Commlzsion ls to repert to the circuit courts
onn the formation of a regional water distribution district
under the Regionel Water Distribution Distriet Act.

In reviewing the proposed St. Francis River Regional
¥ater Distribution Distriot, the Commission hes learned that
your eity is not included in the proposed district.

There are certain benelits which can be geined {rom
membership. The District could provide comprehensive
planning of water resources in the region. The planning
would be beneficirnl to the region's long term growth. The
Distriet could facilitete planning for emergencies such as
loss ol a well and undertske to provide solutions such es

interconnection of systems.

Two poders which a Regional District does not posses
are: 1) texetion, and 2) reguired connection to the

regional system.

The Commission strongly supports modification of the
distriot boundaries to create 8 truly regional entity, I
recommend that you have your service area included in the
St. Franclis Biver Regional ¥Weter Distribution District.

If your city deslres more information about the St.
Francis Regional Water District, you mey contact Mr. H.T.
Moore, Abtorney for the District, P.0O. Box 726, Parageould,
72451, 238-2225 or the Seil end Water

Arkansas
Conservation.
Very truly yours,
J+ Bhwndy Young, P.E.
Director
JRY:iph

&n Equal Tpoeriually Emploper

EXHIBIT “A"
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IN THE CIRCUIT COURT OF GREENE COUNTY, ARKANSAS
CIVIL: DIVISION

ST. FRANCIS RIVER REGIONAL

WATER DISTRICT PLAINTIFF
V8. No. 4CV2017-219-MR
CITY OF MARMADUKE, ARKANSAS DEFENDANT

AFFIDAVIT OF VENETA HARGROVE

Before me, the undersigned authority, personally appeared Vencta Hatgrove, who after
being duly sworn, stated as foilows:

[, My name js Vcnéta Hargrove and I serve as the Administrative Assistant for the
City of Marmaduke, Arkansas. I have held this position since 1999. 1 am over eighteen years of
age and competent to testify in court. The facts cont;iincd in this affidavit are based on personal
knowledge. attach as exhibits true and correct copies of business records that reflect the water
sales. [ have reviewed copies of records that are maintained in the ordinary course of business that
reflect the number of gallons of water that the City has sold annually, and the records are true and
correct.

2. In 2005, the City sold 51,526,322 gallons of water,

3. In 2006, the City began providing water to ARD’s East Plant. The City sold
18,787,682 gallons of water that year, resuliing in a water usage decrease of 24.7% compared to
2005.

4. In 2015, the City sold 53,469.434 gallons of water.

5. In 2016, the City began providing watet to ARI’s Refurb Plant. The City sold

EXHIBIT
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42,784,166 gallons of water that year, resulting in a water usage decrease of 19.9% compared to

2015,

6. In 2017, the Cify sold 43,224,800 gallons of water, resuliing in a water usage

increase of 1% compared to 2016.

7. In 2018, the City sold 41,472,190 galions of water, resulting in a water usage

] ngl&Q“H@MQﬁfﬁ 07
Veneta Hargrove, Affiant

0% -ni-1¢

decrease of 4.1% compared to 2017,

Further, Affiant Sayeth Not.

Date

ACKNOWLEDGMENT

STATE OF JfrkanSas. )

)
COUNTY OF& yie ey1e. )

88.

Before me the undersigned Notary Public in and for the State of Arkansas, personally
appeared, Veneta Hargrove, and after being first duly sworn, did depose and say that the statements

in the foregoing Affidavit are true and correct,

SUBSCRIBED and SWORN to before me on this [day of March 2019,

My Commission Expires:
e,
Notary Public

0B-/0- A0S

BETTY JACKSON
QAERME GOUNTY
NOTARY PUBLICG - ﬁHKA!\!SiASFm
My Commission Explrat Mam_h ﬁO, 2
Cormlaslon N 12895050

I
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i adayMarch 1, 2019

Reprinted for: 12/31/2016 USAGE SUMMARY

City of Marmaduke

MONTH TOTAL USAGE t# CUSTOMERS MONTEH AVG DAILY AVG Y OF VEARLY USAGE
January 0 0 1) ¢ 0.00
February o 0 0 0 0.00
March 0 0 1} 0 0.00
April 3245880 458 7,087 236 7.80
May 2893060 461 0,276 202 095
June 3702210 457 8,101 270 8.90
July 4091470 467 8,761 233 9.83
August 4364840 460 9,489 306 10.49
September 4127290 466 8,857 295 9.92
October 3940550 465 8,474 273 947
November 3736000 465 8,034 268 8.98
December 3564080 (] 3,564,080 114,970 8.57
Total Usage 33,665,380 gallons 100.00
Total Sales

Monthly Avp. 3,740,598

Al Customers
City of Marmaduke (Hisztorical Print)
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Friday, December 29, 2017

YEAR END USAGE

A0

All Customers
City of Marmaduke

TOTAL JANUARY USAGE
TOTAL FEBRUARY USAGE
TOTAL MARCH USAGE
TOTAL APRIL USAGE
TOTAL MAY USAGE
TOTAL JUNE USAGE
TOTAL JULY USAGE
TOTAL AUGUST USAGE
TOTAL SEPTEMBER USAGE
TOTAL OCTOBER USAGE
TOTAL NOVEMBER USAGE
TOTAL DECEMBER USAGE

TOTAL USAGE
TOTAL SALES

USAGE SUMMARY

4,331,640
3,843,340
2,808,650
4,007,800
3,036,780
4,172,340
3,948,320
4,277,990
2,161,730
4,545,950
2,432,310
3,657,450

43,224,800
$361,280.04

10.0%
89%
6.5%
9.3%
7.0%
9.7%
2.1%
99%
5.0%

10.5%
56%
8.5%
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Thursday, January 17, 2019

YEAR END USAGE

K013

All Customers
City of Marmaduke

TOTAL JANUARY USAGE

TOTAL FEBRUARY USAGE

TOTAL MARCH USAGE
TOTAL APRIL USAGE
TOTAL MAY USAGE
TOTAL JUNE USAGE
TOTAL JULY USAGE
TOTAL AUGUST USAGE
TOTAL SEPTEMBER USAGE
TOTAL OCTOBER USAGE
TOTAL NOVEMBER USAGE
TOTAL DECEMBER USAGE

TOTAL USAGE
TOTAL SALES

USAGE SUMMARY

3,161,090
2,965,940
3,149,830
3,720,200
3,317,180
3,270,280
4,445,220
3,716,050
4,075,110
3,374,700
2,856,150
3,420,440

41,472,190
$3%6,750.13

7.6%
72%
6%
2.0%
B.0%
7.9%
10.7%
9.0%
9.8%
5.1%
6.9%
82%
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IN THE CIRCUIT COURT OF GREENE COUNTY, ARKANSAS

CIVIL DIVISION
ST. FRANCIS RIVER REGIONAL WATER DISTRICT PLAINTIFF
VS. No. 4CV-2017-219-MR
CITY OF MARMADUKE, ARKANSAS DEFENDANT

AFFIDAVIT OF JAMES V. BREZNAY

Before me, the undersigned authority, personally appeared James V. Breznay, who after
being duly sworn, stated as follows:

1. I, James V. Breznay, am of sound mind, capable of making this Affidavit, and
over eighteen years of age.

2. 1 am the Capifal Projects Manager of Ameripan Railcar Industries, Inc. (“ARI"),

a position I have held since 2012, and I am able to speak to the facts set forth in this Affidavit on

behalf of ARI.
3, In 1999, American Railcar Industries, Inc. (“ARI"), a North Dakota corporation,

authorized to conduct business in Arkansas, built a plant (the “West Plant”) in the city of

Marmaduke, Arkansas (the “City").

4, During the almost twenty years that ART has been doing business in the City, ARI
has provided thousands of Arkansans with good, factory jobs delivering vital railcar services for

carriers across the country.

5. At the time the West Plant was built, the St. Francis River Regional Water District
(the “District”) did not have the ability or infrastructure in place to provide water services to ARI

because there were no pipes in the ground at that time.

6. In conjunction with the construction of the West Plant, the City annexed the real
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estate upon which the West Plant was located into the City, at which time, the City began
supplying both water and sewer services to ARL

7. In 2006, AR began construction of an additional plant located adjacent to the east

of the West Plant (the “East Plant”).

8. The City continued to be the sole provider of water and sewer services to both the
West Plant and the East Plant.

9. In 2015, ARI expanded its facility by building an additional plant (the “Refurb
Plant™), which is locatéd just to the east of the East Pl@t.

10.  ARI contracted with the construction firm Forcum Lannom Contractors, LLC to
install a domestic water service line running from the existing service lines in the East Plant
directly to the Refurb Plant for plumbing fixtures, such as eye wash stations, commodes,

lavatories, and hose valves.

11.  That work was complete in April 2016, at which time ARI was able to use the
domestic water service line for all of its production needs at that time at the Refurb Plant.

12.  Following the construction of the Refurb Plant, ARI contacted the District about
supplying water to just the Refurb Plant, at which point in time, and for the first time, the District
claimed that it had the “exclusive” right to supply water to the Refurb Plant and the East Plant.

13.  After discussions between ARI representatives and District representatives, ARI
was concerned about the following issues pertaining to the District’s ability to supply water to
ARI (or lack thereof): (1) the ability of the District to meet the ARI’s water requirements in the
event of a fire; (2) the ability of the District to meet ARI's overall water capacity requirements
for Its operations—the District said it would need to build a new well that could cost as much as

$700,000; (3) the District’s water rates were more than three times the rates charged by the City,
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and the District’s proposal required a one million gallon/§6,000 per month minimum regardless
of ARI’s actual usage; (4) the District was not currently providing ARI any services so ARI’s
business operation would be interrupted; and (5) the District could not provide sewer services so
the City would have to continue providing sewer services to the entirety of the ARI Plant, as it
has dons since ARI came to Marmaduke.

14.  Based on the foregoing issues, ARI would prefer to purchase its water and sewer
services from the City,

15.  In March 2016, ARI notified the City of its intention to continue purchasing water
and sewer services from the City.

16.  Prior to March 2016, the District did not once seck to or claim any right to serve
any portion of ARI.

17.  In September 2016, ARI contracted with the construction firn RGB Mechanical
Contractors Inc. to install an industrial water line from City facilities to the Refurb Plant.

18.  In conjunction with that project, the City provided a water meter, which was
instatled at the southwest corner of the East Plant,

19.  On September 30, 2016, the industrial service line from the City was activated,
providing uninterrupted water service to the Refurb Plant from that date to the present.

20.  The District has never provided water services or waste water services to any
portion of ARI.

21.  ARI has begun the process to annex the East Plant and the Refurb Plant into the
city limits of the City,

THE REMAINDER OF THIS PAGE WAS INTENTIONALLY LEFT BLANK.
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Before me the undersigned Notary Public in and for the State of Missouri, personally
appeared, James V. Breznay, and afier being first duly sworn, did depose and say that the

statements in the foregoing Affidavit are true and correct.
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IN THE CIRCUIT COURT OF GREENE COUNTY, ARKANSAS
CIVIL DIVISION

ST. FRANCIS RIVER REGIONAL
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VS. NO. 4CV-2017-219-MR

)
)
)
)
)
)
CITY OF MARMADUKE, ARKANSAS )
)
)
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APPEARANCES:

On Behalf of the Plaintiff:
JIM LYONS, Esq.
Lyons and Cone Law Firm
407 South Main
Jonesboro, AR 72401

On Behali of the Defendants:

WILLIAM MANN, III, Esq.
GABRIELLE “BRIE” GIBSON, Esq.
Arkansas Municipal League
Second and Willow

North Little Rock AR 72114

Also Present:
Mayor Steve Dixon
Ron Pigue, Sr.
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Produced, sworn, and examined, pursuant to notice,
in the office of Lyons and Cone Law Firm, 407 South Main, z
Jonesboro, Arkansas, commencing at 11:02 a.m. on February 7,
2019, in the above-entitled cause now pending in the Circuit

Court of Greene County, Arkansas; said deposition being taken

for all purposes, pursuant to the Arkansas Rules of Civil

Procedure.
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(Witness sworn)

Thereupon,

LEONARD “BRAD” NELSON,
having been called for examination, and after being first duly
sworn, was examined and testified as follows:

EXAMINATION BY COUNSEL FOR DEFENDANTS
BY MR. MANN:

Q Good morning, sir. Would you please state your full name

ifor the record?

A My full name is Leonard Bradford Nelson,

Q Okay. And you go by Brad?

A I do. |

Q Okay. Mr, Nelson, I’'m Bill Mann. We met guite some time
ago this morning, and I know you’ve been sitting in here during
the deposition of Mr. Pigue, but I still want to go over a counple

of the things that I went over with him, and I'll try to be quick

with thoss.

First of all, have you ever given a deposition before?

A No, sir.
Q Well, as you heard me talking with Mr. Pigue, it’s very

llimportant for you and I to make sure we communicate with

each other so that if I ask a question which you don’t
understand or which perhaps you didn’t hear clearly, I want you

to please tell me and I'll restate the question, okay?

A Okay.
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Q  We’ll also need to avoid talking at the same time, and that

means I need to allow you to finish your answer before I ask

another question and vice-versa, so that our court reporter will
be able to transecribe everything we say without too much
trouble, okay?
A Sure.
Q  And again, as Mr. Pigue did —- and Mr. Pigue did 2 good
job of this -— if he thought of something later on that he
needed to add to an answer or to perhaps change it, all you've
got to do is tell me and you will be allowed to do that, okay?
A Okay.
Q I want to make sure we understand each other.

Where do you live, sir?
A Ilive at 2063 Greene 517 Road, Marmaduke, Arkansas.
Q Tell me a little bit about your background. Were you born
and raised in Marmaduke?
A No, sir, I was born in Jonesborg, lived in Corning for
about 14 years, that was until ‘78, and then ever since then'I've
been in Greene County.
Did youn graduate high school in Jonesbero?
No, I graduated in Qak Grove, just north of Paragould.
All right. And did you go to college after that?
I did not.
All right. And how are you employed?

- 0 > O > O

I work for Craighead Electric Cooperative out of
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11 |
much, bathrooms, and that's probably it as far as I know, so
yes, we could have served that.

Q Okay. And would you agree with me that the East Plant

was built in roughly 2006 or ‘07?

A Yes, I would agree with that.

Q Okay. And it's the position of the Water District that the
Refurb Plant is within the geographical boundaries of the
District, correct?

A I would agree with that.

Q  And it's also the District's position that it has the }
exclusive right to sell water to any entity or person residing
within those geographical boundaries, correct?

A Yes.
Q When do you recall that the Water District first made a

demand to Marmaduke that it cease furnishing water to the East
Plant?

A This is going to be fairly close, probably, but I'm going to
say in 2017, probably the end of ‘17, the first of ‘18. And I will
tell you why I think that’s right.

Q Okay, that would be good.

A We as 2 Board met with the Mayor, the Mayor come to our
Board meeting, and the Mayor agreed. We told him our story,
and he agreed with us that that was our service territory. And
we also agreed at that time that we would let them go to the

first of the year, finish out that year of their billing so that
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their budget stuff worked out for them. And so I feel pretty

certain that that was in the end of 2017,

Q Okay. Now, assuming from your earlier testimony that the
Water District had the capability of furnishing water to the East
Plant in 2006 or I‘07 when it was built, why did the Water
District wait until 2017 to make déemand to be able to furnish
water to that facility?
A Well, we had 2 manager at the time that obviously wasn’(
paying close enough attention and let that happen and go on for
that long, but thex ARI approached us, come to us and asked us
for water. I can't tell you the specific date, but they come when
they were doing the, building this Refurb Plant, they come to us
and asked us to serve them water.

We didn’t go say, "Hey, you're in our territory.” That's not
how it initiated; they come to us,
Q So if I understand your answer to the guestion I posed,
the reason you didn’t make some demeand to Marmaduke that
they stop serving the East Plant until 2017 is that you had a

manager who wasn't on top of the situation?

A At the time that happened, yes.
Q Okay. And who was that manager?
A His name was Randy McMillan.
Q Okay. Is Mr. McMillan still living in the area?
[A Idon’t know.
Q Was Mr. McMillan terminated?
HENDRIX REPORTING SERVICE
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A Yes.

Q Was part of the reason for his termination this situation
with ARI? |

A There were many, many things.

Q And Idon’t need to go into that.

A Right.

Q But did the situation with ARY have anything to do with

his termination?

A I can’t speak for the rest of the Board, but my thoughts,

yes, I felt that was one of the inadequacies.
Q Okay. Did, when he was confronted with that, did he have
any response as to why he hadn't brought that up to the Board,
the fact that ARI was in the geographical boundary of the
District?
Honestly, I don't think that was ever pointed out to him.
Okay. And who succeeded him?

Tonya Thompson,

She is.

A

Q

A

Q Okay. And she’s your current manager?

A

Q And if I recall something I read, she began as the manager
in

in 2011, would that be correct?
A I don’t know.
Q Okay. Well, assume for me that she did begin as manager

in 2011 —~- and if I'm proven to be wrong, then I'm not holding

you to it.
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14
A Yeah.

Q But essuming she did assume the job in 2011, it appears to

me an additional six years went by before any demand was

made about, from the Water District having the exclusive right

to serve these plants, is that correct?

A You're correct.

Q Do you know why, again, you waited that many years?

A No. I mean, you never really think about 2 huge welding

shop like that, I mean, using water other than bathrooms or

something, so no.

Q Okay., Now I asked Mr. Pigue to identify for me any

documents that he relied upon as support for his view that the

Waeater District had the exclusive right to sell water to any

person or entity within its geographical boundary. Do you

recall me asking him that question?

A Ido.

Q And what he told me was, in response, was Exhibit

Number Twenty-six to his deposition, which is the Order from

the Greene County Circuit Court establishing the Water District.

And I'll put that in front of you. |
Would you agree with his response?

A Iwould agree with his response,

Q  Are you aware of any other documents whatsoever other

than Exhibit Twenty-six to Mr, Pigue’s deposition which would

support the position of the Water District that it has the
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When you said, “Mistakes have been made on both sides,”
tell me what you were talking about.

A 1 feel like the Water District made a mistake by not
attempting to serve that East Plant early on, probably when it
was built. That’s when, in my opinion, that’'s when we should
have said ‘Hey, this is in our territory.’

I think that, you know, and I don’t think Mr, Dixon was
even mayor at that time, but I think the mistake was made on
their side. I feel like somebody should have said, you know,
‘Hey, that’s not in our territory.’

80 I think mistakes were made on both sides, and, I mean,
we just needed to resolve the issue.
Q Did it make any difference in your opinion as to the Water
Distriet’s right to begin selling to the East Plant that ART had
been an existing customer of Marmaduke?
A Rephrase that.
Q Sure. You will agree with me that at the time you made
demand, you being the Water District, of the right to serve the
East Plant, that it was purchasing, “it” being ARI’s East Plant,
was purchasing water from Marmaduke, right?
A I knew that they were. _

Okay. Sothey had a customer relationship then?

Q

A Yes.

Q Okay.

A But if I may?
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Q You may.

A They had a customer relationship in this East Plant and
the West original plant. We refer to that line that separates
them. I call it a line drawn in the sand.

So ARIJ has a relationship with a power company called
Entergy on the west side, the West Plant, that they buy power
from. The east side where St. Francis is wanting to sell them
water, that plant is served by another power company,
Craighead Electric. So they have a relationship with two
utilities already, it shouldn’t be an issue for them to have a
relationship with two water utilities, in my opinion.

Q QOkay. Was there ever 2 legal dispute involving that
situation? For instance did ARI wish to receive its electrical
power anly from Entergy?

A That's correct.

Q Okay. Well, tell me about that; what happened?

A Well, when they built the East Plant we -~ I'm the
manager up there out in the field, you know, I knew that was in
our service territory, and so they were approached about that
and it ended up, it went to court. Well, I'm sorry, it was
handled legally.

Q Okay. When you say “they” were approached, do you mean
ARI was approached?

A Yes. Craighead Electric went to them and expressed our

concerns that we wanted to serve that load in that new plant.
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don’t have 2 USDA loan, that we have no recourse.

Q Okay. And in reference to the USDA in that next
paragraph four sentences down, you say there, “The fact is, we
choose to refinance our USDA loan with a local bank, ‘First
National Paragould’ to save our customers money,” is that
right?

A That’s correct.

Q Now just to clarify, when I was questioning Mr. Pigue, we
looked at a loan agreement, or actually we looked at «
Resolution which said that the Water District was going to
obtain a loan from First Naticnal Corning.

Same bank.

The same bank? J

Different building,

‘Okay.

They havé them all over. They've got them in Jonesboro,

- O P Q >

Paragould, yeah.

All right. They're all the same entity?

All the same, one guy owns it.

I just wanted to make sure we were right.

Yeah.

I wish I was him,

Yeah.

Okay. So the fact is is that at the time that you gave this

statement of June of 2016 that the Water District did not have
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any debt that it owed to the USDA, is that correct? 22-
A That is correct.
Q And likewise the Water Distriet did not have any debt that
it owned to the Arkansas Natural Resources Commission,
correct?
A That’s correct.
Q The only debt that the Water District owed was to the
First National Bank of Paragould, is that right?
A That’s correct.
Q  Look af the last page of your statement.

You refer to the January 19" Board meeting, and I think
Mr. Pigue and I discussed this, too, about a couple of ARI

representatives coming to the Board. Was that Mr. Pipkins and

Mr. Peters?
A It was,
Q Okay. Do you recall in that Board meeting their

presentation to you about ARI’'s position on the purchase of

water?

A TIdo.

Q And can you tell me what it was?

A It was very short and brief: Mr. Pipkin, the best I
remember, Mr., Pipkin done 21l the talking and just — Actually
he was very irritated, because our Board ‘meetings start at i:00
and Mr. Peters was about 30 minutes late and he was new to

the company, and when he got there we told him our side of the
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Q Okay. And as a result of that line being there in 2006, it

was such that water could have been provided to both the East
Plant and ultimately the Refurb Plant?

I cannot swear about the Refurb Plant at that time.

And we don’t know what date for the Refurb Plant?

Q That’s fine.

A Yeah.

Q So for sure 2006 you could have served the East Plant?
A Yes.

Q

A

No, but we could have served it —- When the Refurb Plant
was built, then we had the infrastructure, because we had built,
we had put down an additional well, so we-had backup, we had
the infrastructure to serve it with no problem when that Refurb
Plant was built. The quantity of water they needed we had, or
have.

Q Okay. I'm going to ask you to look at something [ nsed
during the deposition of Mr. Pigue, and it's Deposition Exhibit
Number Seventeen, I’'d ask you to take a look at that and see if
you have ever seen that particular email before today (Handing
document to witness}?

A (Examining document) I can't say that I've seeun this from
Rickey Carter. No, I wouldn't say that I've seen this.

Q Okay. Do you know who Rickey Carter is?

A Oh, I do, yes.

Q Are y'all personally acquainted?
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the deposition of Mr. Pigue, and I'll hand it over there to you
(Handing document to witness).

I'd ask you if you’d glance over that,
A (Examining document) Okay.
Q Have you ever seen that particular affidavit before today?
A Idon’t believe I have.
Q  Okay. Ijust want to ask you a few questions about it to
see if you agree or disagree with him. And I won’t take much of
your time on this, but if you would look at Paragraph Numher
12, which is on the second page of that document.
A (Examining document)
Q And just reading it into the record, Mr. Breznay states in
his affidavit that: “Following the construction of the Refurb
Plant ARI contacted the District about supplying water to just
the Refurb Plant, at which point in time, and for the first timc,
the District claimed that it had the exclusive right to supply
water to the Refurb Plant and the East Plant.”

Is thaf, and based upon your knowledge and experience
and understanding, is that an accurate statement?
A Yes, I think it is. But as far as, you know, in the word
there “exclusive,” I mean, just to set the tone, it was not —- I
wasn't there, but it was not, you know, like, “It’s all ours,” yon
know.

We talked to them, wanted to serve them water. We even

offered to tie our lines to the City’s there so if the City was
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32 |
down or we were down, you know, for a backup. So it was not

-- it was trying to be a cordial neighbor to do it.

So I wasn't, I mean, yes, that statement, but it was in a
nice way.

Q Okay. Let’s look at Number 13. Mr. Breznay says that,
“After discussions between ARI representative and District
representatives, ARI was concerned about the following issues
pertaining to the District's ability to supply water to ARI (or
the lack thereof).”

And what Mr. Breznay has done is listed, it looks to be
like five separate issues which cause the company concern about
the District’s ability to supply water, and I wanted to go over
those and ask you just a few questions about them.

A Sure,

Q The first issue that he expresses concern about is the
ability of the District to meet ARI's water requirements in the
event of a fire.

Do you recall any discussion about that in your role as 2
Board member?

A No, not as it pertaing to ARI, no,

Q Okay. Would you say that the discussions between ARI
and the Water District largely were made through Tonya
Thompson?

A Yes.
Q And she would be responsible for reporting back to the
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Board any concerng or issues raised by ARI?
A Yes.
Q Number 2 there, “The ability of the District to meet ARI's
overall water capacity requirements for its operations -~ the
District said it would need to build a new well that could cost
as much as $700,000.00.”

Do you have any information about that concern?
A Ireally don’t know where that comes from. To be honest

with you, there were discussions about —~ there were

| discussions about if we would need another well, just amongst

ourselves asking do we have the water to do Iit, and we know
what & well costs. That may be --
I don't know where -—~ That’s the only place that ecould

conme from.
Q Do youremember the discussion I had with Mr. Pigue

about correspondence that your engineer sent, Mr. Alford?

A Uh-huh.

Q That he talked about the need for 2 new well?

A Ub-huh.

Q  You need to say yes or no.

A Yes.

Q She can’t take down uh-huh,

A Yes, I’'m sorry. Yes. But obviously we disagreed with his

conclusion on that —~-

Q  Right.
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34
A —- and then, you know, looked at it closer.

Q All right. The third concern that ARI had was that the
District rates were more than three times those charged by the
City. Do you recall ARI expressing a concern to the Board orto
yourself about that?

A It was expressed through Tonya, yes, or to Tonya.

1Q  Did you think that was a legitimate concern by the

company?

A Oh, yeah, sure.

Q But it didn’t make any different, since they —- since the
East Plant and the Refurb Plant were within the geographical
boundaries of the Water Distriet, ARI didn’t have any choice
about who they bought water from?

A I don’t feel like they had a choice, but we were willing to
negotiate on price, you kuow. _

Q Okay. Over on the next page, the fourth concern raised by

Mr. Breznay is: "the District was not currently providing ARI

[lany services, so ARI's business operation would be interrupted.”

What’s your ~—

That’s B-8.

Okay. I know what that means.
Okay. She does, too.

You don’t have to spell it out.
Yeah,

So it’s your view that at the time, at this particular time
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we're talking about now that there would have no delay and no
interruption in the business of ARI for the District to begin
providing water service?
A There was no reason for interruption other than the time
it took for their contractor and our econtractor to dig
simultaneaously, tie the line together, becanse they already had
water in the building. So no, that was no issue,
Q When you say they already had water in the building, that
was water being provided by the City of Marmaduke?
A Yes. And you know, the City didn’t go in there and run
that water line, they done it theirself. ARI contracted, you
know. So it’s not like the City was out there doing it, ARI was
just tying on to whatever they wanted to tie onto, ’
Q Okay.

Look at Number 15 oo that affidavit. “In March of 2016
ARI notified the City of its intention to continue purchasing
water and sewer services from the City.”

Do you have any information about that?

A I do not.

Q You couldn’t say that’s true or not true?

A No.

Q And Number 16, “Prior to March 2016, the District did not

once seek to or claim any right to serve any portion of ARIL”
Would that be an accurate statement?

A That is true, we did not seek, yep.
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44
Q Why would you guys need to discuss it at 2 Board meeting

if it’s not a concern?

1A Well, I mean, in case someone has a question about it. I

just like to be, just know, you know.
Q Sure. Now the loan that the Water District got, which was
finalized I think we decided in January of 2017 for the
$51,500.00, a part of those funds were to make improvements
to the system, including the placement of a fire hydrant,
Iooking on Exhibit Number Twenty?
A Yes, sir. Yep.
Q And that fire hydrant would have been located where, do
you know?
A I am assuming that it is in our feneced-in area at Rector
where our stand tank is and our wells, so they could flush.
Q You’re saying that's the purpose of the fire hydrants, is to
fiush your system?
A Yeah, yeah. Like I say, you can call it a fire hydrant, I do
ifI'm in town, but when I'm talking about the Water Distriet, it
is a flushing valve.
Q Okay.

MR. MANN: [ think that’s all I have for you.

THE WITNESS: Thank you very much.

MR. MANN: Thank you, sir, for your cooperation for

being here.
Sorry I had to bring you out on a rainy old day.
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p.m.)}

THE WITNESS: I'm glad you did.

(Whereupon, said proceedings were concluded at 12:04
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Produced, sworn, and examined, pursuant to notice, in the
office of Lyons and Cone Law Firm, 407 South Main, Jonesbora,
Arkansas, commencing at 8§:26 a.m. on February 7, 2019, in the
above-entitled canse now pending in the Circuit Court of Greene
County, Arkansas; said deposition being taken for all purposes,

pursuant to the Arkansas Rules of Civil Procedure,
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Q Okay. The last document I want to introduce as an exhibit
before we get going in the deposition is number four, and it is
the Water District’s response to our Second Set of
Interrogatories and Requests for Production of Docaments.
I'll ask you to take a look at it and tell me if you recall
having seen it before today (Handing document to witness)?
A (Examining document) I have.
(Whereupon, the Plaintiff’s Response to Defendant’s
Second Set of Inferrogatories and Requests for Production
of Documents Directed to Plaintiff was marked as
Deposition Exhibit Four and zttached at Tab Four.)
0 Okay. Thank you.
Now, you were one of the original members of the water
district Board as it was created in 1987, is that right?
A That's correct.
Q And you have served continuously on the Board since that
time?
A Theat is correct.
Q Are you currently the president of the Board?
A That’s correct,
Q How long have you held that office?
A Approximately 2002 or ‘03 or ‘04. Mr, Gerald Craig was
the president, and when Jonesboro got him water he had to
resign and then I took over; early 2000s.

Q Okay. Just to kind of try to figure out a benchmark, at the
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A We don’t have a written one that we document that I know e
of, but we do have —- Fact of the business, we do it every

month.

Q Okay. Well, ’'ve got a few documents here now I want to

ask you some questions about. The first one, which I'll mark as

Exhibit Number Five, appears to be a Resolution. It says St.

Francis River Regional Water Distribution Distriet Resolution
Number 2015 dash and there’s a blank.

I'd ask you to take a look at that and see if you recognize
that document (Handing document to witness)?
A (Examining document) Yes.
Q Would you identify that document for the record, tell us
what it is?
A This is the loan that we made with First National Bank in
March of 2015 for three million dollars.
Q QOkay. And that looks to be, down there on the first page
about the, where it says Section 1 down there —-
A Yes, sir.
Q -- it Jooks to be that this loan was given to the District
from the First National Bank of Corning, Arkansas, is that right?
A That's correct.
Q And it’s in the amount of three million dollars (3 MM) you
5aid? {
A Yes.
Q And what was the purpose of obtaining this loan?
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A The purpose was Mr. Carter had advised me that there were
monies available to lower the interest rate on loans. The
interest rate that we had with the USDA, and I may be off a
little bit, it was either 4 ¥2 or 5%, and I checked with First
National Bank, they would loan us the money for 3.5%. And in
the process we would lower the years it would take to amortize
that loan, and that is where this originated from.

Q So this document, Exhibit Number Five, was a refinance of
existing debt, is that right?

A That’s correct.

Q And the existing debt that you were refinancing was owed
to the United States Department of Agriculture, is that right?

A One of them was, yes.

Q Where else did you have debt?

A ANRCS.

Q Okay. That would be the Arkansas Natural Resources
Commission?

A Yes.

Q S0 all the debt that the water district owed at the time of
this resolution was being refinanced with this lean from the
First National Bank of Corning?

A That’s correct.

Q You said that someone advised you about doing this, a Mr.
Carter?

A Rickey Carter, who was the head of the Rural Development
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All of the revenue.
As part of the security?
Yes.
In addition to the physical infrastructure?
That’s correct,
Would you look over on page number 10 of that document?
Okay.
I'm looking at the final section, Number 16.
Yes.
Follow along with me as I read. It states: “It is ascertained
and declared that on account of the lack of an adequate watér
system to serve the District, the health and lives of the
inhabitants thereof and the praperty are daily endangered.” And
then it shows —-

That’s just the first sentence. There’s a second sentence
which I'm not reading.

And then below that it indicates that this resolution was
passed on March 17, 2015. Did I read all that correctly?
A What you read is correct, yes.
Q Okay. At this time, if you could help me understand, what
ahout the water system was lacking at that time? It says “.... on
account of a lack of an adequate water system to serve the
district...”
What was inadequate about the water system at that time?

A I really don’'t understand that in itself. I don’t know -~ It
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is a situation with rural water, and whether this pertains to thal,
I'm not sure what that --

I really don’t understand that, but that's probably a section
that was taken out of when we established the District, and the
water in the district at that time with the pumps is a health
bazard, and that was the reason that we established the rural
water system, for health of the community.

Q Okay.
A And I can honestly say I'm really -— I can’t tell you exaclly
where that fits in this context.
Q Well, if you don't know the answer, that’s a perfectly
acceptable answer. That’s fine to say.
A But it was a health hazard in the community that
established the water disirict. |
Q Okay.
A That was the cause of the establishment of the water
district.
Q Okay. And that was back in 1987, correct?
A Yes, ves.
Q And on that same page 10 that is your signature, Ronald
Pigue, Senior?
A That is correct.
Q Okay.

(Whereupon, the St. Francis Rivelr Regional Water

Distribution District Resolution was marked as Deposition
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A Yes. This was, yes.

Q In other words, the loans reflected in this letter were some
of the loans that you used the loan from First National Bank of
Corning to pay off?

A That’s correct.

Q That’s what I'm getting at.

A Oh, okay.

Q So effective March 3o, 2015, the water district was not
indebted to the Arkansas Natural Resources Commission?

A That’s correct.

Q And you said I think also that you had some existing debl
with the Department of Agriculture that you paid off with this

l1oan from the bank in Corning, is that right?

A That’s correct.
Q So as of March 30, 2015 or thereabouts, the only
indebtedness the water distriect had was with the First National
Bank of Corning?
A Correct.
{Whereupon, the March 30, 2015 letter of Randy
Young from Arkansas Natural Resources Commission with
attachments was marked as Deposition Exhibit Six and
attached at Tab Six.)
Q Now obviously we're here about a dispnte between the
water district and the City of Marmaduke over their rights to

sell water to two of the facilities owned by the American Railcar
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23 |
Industries, ARI. We all understand that, right?

A Correct.

Q Okay. Can you tell me, based upon your best recollection,
when the water district made a demand to the City of
Marmaduke to stop selling water to what I'll call the ARI East
Plant and the Refurb or refurbishing plant?

A It would be a guess, I think it would be close, 2015.

Q Would it have been after you obtained the loan from
Corning or before, becanse that was also in 20157

It was after.

Okay. And was this demand made in writing?

I'm not sure of that.

QOkay. Do you know who made the demand?

I for one by telephone.
Okay. And who did you speak with?

o oo > O P

I spoke with the mayor, I spoke with the water operator, 1
spoke with ARI personnel.
Q Okay. Did you have a particular contact with ARI that you

spoke with?
A I don’t really remember. I don’'t remember exactly which

person personally.

Q Now I’'ve seen 2 name in some of these documents I'm
going to throw out to you and ask if you recognize it.
A Okay.

Q And I may butcher the last name. It’s not intentional, but
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third well if ARI was going to stay with the number of gallons
that they first acknowledged that they needed, but it was shortly
after that that they began to drop, and then they dropped again,
and then they dropped again the volume that they needed.

But we had two wells that was 900 gallons 2 minute for the
two together, which is probably -~

But anyway, that’'s where that came from.
Q So the number of gallons that are contained in this letter
that were estimated, 90,000 galions, this proposed well number
three would have been necessary to serve the two ARI buildings
if that estimate held true, is that right?
A I’m not — I don’t think so. I think the two wells we had
would have done it. This was an anticipation what could
happen, not what had to happen.

(Whereupon, the Bond Consulting letter of July 16,

2015 to SFRRWDD was marked as Deposition Exhibit Seven

and attached at Tab Seven.)
Q Okay. I'm going to show you now, Mr. Pigue, Deposition
Exhibit Number Eight. This one is another letter from Mr
Alford, and this one is dated September 24, 2015 and it’s
directed to your attention regarding serviee to ARI.

I'd ask you to take a look at that and tell me if you
remember that letter (Handing document to witness).
A {Examining document) I remember this.

Q Okay. And again, that’s apother letter from My, Alford
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32
letter is about.

Q So if I can sum it up in my terms, Mr. Alford was telling
you that Mr, Pigue, running a line from that Rector well to ARI
won’t do it?

A Well, no, he didn’t say it won’t do it, he just says it’s just
not feasible, it's not practical to do that.

Q Okay.

A Obviously if it pumps 450 gallons a minute, it will serve
ARTY all the water they need plus.

Q Yes, sir.

A But it’'s noti practical.

Q Right. Understood.

I forgot to tell you that if at any time you want to take a
break, you know, a men’s room break, water break, whatever,
you tell me.

A I wouldn’t mind to have a sip of water.
MR. LYONS: Sure.
MR. MANN: Do you want a break?
THE WITNESS: No, I'm just -— I’'ve kind of got the
cotton mouth here.
MR, LYONS: Okay.
THE WITNESS: Thank you.
(Whereupon, the September 24, 2015 letter of Jerome
Alford to SFRRWDD was marked as Deposition Exhibit
Eight and attached at Tab Eight.)
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74
is another letter, or is a letter from the Natural Resources

Commission dated May 9, 2017. It’s directed to Mr. Lyons
regarding the water district and ARI, and it’s signed off by Mr.
Bruce Holland, as executive director for the ANRC.

I'd ask you to take a look at Exhibit Number Twenty-five
and tell me if you've seen that before (Handing document to
witness)?

A (Examining document) Yes.

Q Was that shared with you when Mr. Lyons —- and again, I
don’t want to know about any conversations, but did he provide
you with a copy of that letter?

A We've been in full communication with Mr. Lyons.

Q Sure. Okay.

After you read that letter, did you yourself personally reach
out to the ANRC and ask them about this letter?

A I have not had any conversation or any contacts with ANRC
personally.

Q All right. Now in the lawsuit, the Complaint we looked at
earlier, Exhibit Number One, the water district takes the
position that it has the exclusive right to sell water to any entity
or individual who resides within the geographic boundary of the
district, is that correct?

A That’s correct.

Q Are you aware of any document to which you can point me

that says that?
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A Yes,

Q What would that be?

A It was in the Circuit Court in 1987, Greene County Circuil
Court, signed, and it become a legal entity at that time and the
boundaries are expressed and the cities in the surrounding arca
were advised of it, they had a hearing, there was only one city
that came and that was Lafe, and Marmaduke never showed up
and never expressed anything.

Q Okay.

(Whereupon, the May 9, 2017 letter of Bruce Holland
to Jim Lyons Re: 5t. Francis Regional Water Distribution
District and American Railroad Industries was marked as
Exhibit Twenty-five and attached at Tab Twenty-five.)

Q And just so we'll know, the document to which you just
referred that you say allows or grants the exclusive authority to
sell water within the geographical boundaries of the water
district is an Order that was apparently filed of record on July
28, 1987 in the Circuit Court of Greene County, Arkansas.

I'l] hand you what I've marked as Exhibit Number Twenty-
six and ask you if that is the Order to which you refer {(Handing
document to witness)?

A (Examining document) Yes.
Q Okay. Other than that document, anything else that you
can point me to which you would rely on as stating that the

water district has the exclusive right to sell water to any person
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87
capability to immediately begin supplying water services to both

the Refurb Plant and the East Plant?
A Yes.
Q It will not require any expansion of your facilities
whatsoever in order to provide that service?
A It will not other than connecting the line that runs just a
few feet from the Refurbishing Plant.
Q Okay.
{Whereupon, the January 21, 2019 letter of Alex
Shubert of Iso to David Perry Re; Northeast Greene Co FD,
Greene County, Arkansas was marked as Deposition Exhibit
Twenty-eight and attached at Tab Twenty-eight.)
MR. MANN: Can we take about a five minute break?
MR. LYONS: Sure.
MR. MANN: We’ll wind it up, okay?
MR. LYONS: Qkay.
(Whereupon, said proceedings were recessed at 10:56 a.m,
and resumed at 10:58 a.m. as follows:)
MR. MANN: That’s all the questions I have for you,
gir. Thank you for your time and your attention.

MR. PIGUE: Thank you.

{Whereupon, said proceedings were coneluded at 11:00

a.m.)}
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Arkansas Natural
Resources Commission

J. Randy Young, PE 101 East Capitol, Suits 350 Phone: (501) 682-1611 Azs Hufehingon
Executive Director Little Rock, Arknnses 72201 Fax: (501) 682-399]) CGovernor
hittp:t v enie. erkenges. gov/ E-msil: anro{@arkenses.gov

March 30, 2015

ST FRANCIS RIVER RWDD

Attention: Ronald Plgue, Sr., President
PO BOX 818

PARAGOULD, AR 72451

RE: ST FRANCIS RIVER RWDD- Loan Agreement No. DL-25-10-WSSW

Dear Mr. Pigue:
Enclosed are your copies of the referenced lozan agreements stamped "pald in full.”

Your repayment of the above referenced debts will help insure the avaliabllity of funds
for other eflgible entiies throughout the state.

Should the Arkansas Natural Resources Commission be able to assist you In any of your
future endeavors towerd quailty weater, please don't hesltate to contact us,

Sincerely,

J. Randy Young, P.E.
Executive Director

JRY:ske

Enclosures
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LOAN AGREEMENT
01083-WDF-L
PROJECT NO. WRD-004-027

WHEREAS, on April 21, 2016, ST. FRANCIS RIVER REGIONAL WATER
DISTRIBUTION DISTRICT, (hereinafter referred to as the "Applicant”), applied to the
ARKANSAS NATURAL RESOURCES COMMISSION (hereinafter referred to as
"ANRC") for the purpose of acquiring necessary financial assistance from ANRC in the
amount of $50,000.00 to replace PH and add a chlorine system, pump and fire hydrant
and repair building, (hereinafter referred to as the "Project");

WHEREAS, on July 20, 2016, ANRC approved the above-described application
-in .the form of a ten (10) year loan not o exceed $51,500.00 from the Water
Development Fund, to be disbursed on an as-needed basis, and resalved to enter into
an Agreement with the Applicant to provide a loan from ANRC. Approval was
contingent upen the District establishing and maintaining a depreciation reserve fund.

NOW THEREFORE: ANRC and the Applicant enter into this Agreement.

Construction Provisions

in consideration of the aforesaid premises and the rendering of financial
assistance by the State of Arkansas through ANRC to the Applicant, the Applicant
promises to cooperate fully with ANRC in the construction of the Project and shall make
its books, records, and materials available to ANRC and the authorized representatives
of ANRC for inspection and/or investigation at all reasonabie times during construction
and until completion.

Any disbursement of ANRC's money over ANRC's cost-share of the Project shall
promptly be repaid to ANRC,

Upoh cbmpletion of the Project, the Applicant shall furnish ANRC an accounting
of Project maoney acceptable to ANRC.

Repayment Provisions

In consideration of the aforesaid premises and the rendering of financial
assistance by the State of Arkansas through ANRC to the Appiicant, the Applicant
hereby promises to repay all money provided to the Applicant under this Agreement.

Should ANRC at any time find that the purposes of the lean or uses of the
money provided thereby are not within the purposes and intents of the Project as stated
in the application received by ANRC, the entire principal plus interest at two and three-
quarters percent (2.75%) per annum from the effective date of this Agreement untll date
of repayment shall be repaid to ANRC.

TEXHIBIT
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The term of the Agreement executed herein is deemed {o be approximately ten
(10) years at two and three-quarters percent (2.75%) interest. Payments will be made
as stated in the repayment schedule that is attached hereto as Attachment A.

In the event that the Project supported by this Agreement is financed by multiple
sources, repayment of the cutstanding balance will be due in full at such time as any or
all other related débts are refinanced or otherwise retired. This will be required whether
the status of the herein described lcan is primary or secondary, and whether it is
deferred or currently due.

For good cause ANRC may reduce, defer, suspend, or forgive payments due
under the Agreement herein executed. Such resolution may extend the term of the
Agreement herein executed. Low service rates by Applicant are not sufficient cause for

Commission resolution.

The Applicant may prepay in full or in part the loan entered into under this
Agreement without penalty. N

General Provisions

In accordance with Arkansas Code Annotated §15-20-209 and Section 506.6 of
ANRC rules, this loan is subject to a three percent (3%) administrative fee. An
administrative fee in the amount of $1,500.00 will be retained by ANRC at the time of

disbursement.

Applicant shall establish and maintain a depreciation reserve fund equal to three
percent (3.0%) of the system’s gross revenue until the reserve amount exceeds
$50,000.00 and wili raise the water rate structure, if necessary, to mainiain the
depreciation reserve fund. Upon request, the Applicant shall provide ANRC with
current financial data indicating that the reserve fund has been established and is being
maintained. The fund shall be maintained at the level indicated. The depreciation
reserve fund is for the replacement of this Project and shalf not be used for any other
purpose without prior written approval of ANRC. Thse Applicant may request an
alternate reserve. Any such request shall be approved in writing by ANRC.

So long as the herein described loan remains outstanding, ANRC and its duly
authorized representative shall be entitled to conduct such investigations concerning
the construction, operation, maihtenance, and management of Applicant's system
including the Project, but not limited to all financial and accounting records, as
necessary to keep ANRC fully advised of the use of the money provided hereby and to
ensure the repayment of the same to the State of Arkansas.

The Applicant shall file an annual financial audit prepared by an independent
cerfified public accountant for the life of this Agreement. The audit will be prepared on
the accrual basis of accounting and in accordance with generally accepted accounting
principles. The repoit shall be submitted no later than one hundred twenty (120) days
following the end of the fiscal year covered by the report. The report will include a
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management letter addressing the Applicant's compliance with the terms of this
Agreement and stating the current water rate structure, the number of water customers,
and any other relevant information requested by ANRC,

Upon failure to submit a timely annual audit/financial statement the applicant
may be assessed a penalty of one thousand daliars ($1,000), which will be added to the
outstanding principal balance of the foan.

Failure to file reports with the Division of Legislative Audit as required by
Arkansas Code 14-234-119 through 122 shall be a material breach of this Agreement
and will make the Applicant ineligible for further financial assistance from the State.

Should ANRC be abolished, its rights and duties, including the right to
repayment, under this Agreement shall be assigned te its legal successor in interest.

In the event any provision of this Agreement shall be held invalid or
unenforceable by any court of competent jurisdiction, such holding shall not invalidate
or render unenforceable any other provision herein, and each such other provision shall
be construed as though the invalid or unenforceable provisicn were not included herein,

This Agreement supersedes all prior written or verbal understandings or
agreements of the pariies with respect to financing of this Project, and may not be
effectively amended, changed, modified, altered or terminated without the written
consent of ANRC and the Applicant. Addenda to reduce the principal amount of the
loan may be executed in writing by ANRC's Executive Director and the Applicant.

Failure to make any disclosure required by Governor's Executive Order 98-04, or
any violation of any rule, regulation or policy adopted pursuant to that Order, shall be a
material breach of the terms of this Agreement. The party who fails to make the
required disclosure or who violates the rule, reguiation, or policy shall be subject to all
legal remedies available to ANRC.
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This Loan Agreement, 01083-WDF-L, shall be effective as of the 9" day of
January, 2017,

ST. FRANCIS RIVER REGIONAL WATER
DISTRIBUTION DISTRICT
GREENE COUNTY, ARKANSAS

Aow w/ﬁ@ g

Ronald Pigue, Sr.“President

ATTEST:

vy Gl B

Danny Dortchl Secretary
ARKANSAS NATURAL
RESOURCES COMMISSION
Don Richardson, Chairman
ATTEST:

Z

Bruce Holland
Executive Director/Ex-Officio Secretary
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ACKNOWLEDGMENT

STATE OF ARKANSAS )
) ss
COUNTY OF GREENE )

Before me on the C%g%’h day of U&&ﬁh&b&?‘ , 2018, appeared RONALD
PIGUE, SR. and DANNY DORTCH, President and Secretaty respectively of ST.
FRANCIS RIVER REGIONAL WATER DISTRIBUTION DISTRICT of Greene County,
Arkansas, both known to me personally, and being authorized by resolution duly
adopted by St. Francis River Regional Water Distribution District subscribed the

foregoing Agreement 01083-WDF-L, far all the intents and purpose;&::ezin contained.

NOTARY PUBLIC

ACKNOWLEDGMENT

STATE OF ARKANSAS )
) ss

COUNTY OF PULASKI )

Before me on the ;_f’g &day onZ«MW,_A , 2017, appeared DON
RICHARDSON and BRUCE HOLLAND, Chairman ansﬁ Executive Director/Ex-Officio
Secretary, of the ARKANSAS NATURAL RESOURCES COMMISSION, both known to
me personally, and heing authorized by resolution duly adopted by ANRC, subscribed
the foregoing Agreement, 01083-WDF-L, for all the intents and purposes therein

contained.
Los s5..4)

DARLA S, BROOKS, NOTARY PUBLIC

MY COMMISSION EXPIRES: June 26, 2024
(SEAL)

1P, DARLAS.BROOKS ||
s"’?:fi‘?f’% MY COMMISSION % 12359884

o lF  EXPIRES: Juns 26,2024

Pézski Gounty

Yot
"lh‘fﬁ"s
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IN THE CIRCUIT COURT OF GREENE COUNTY, ARKANSAS
CIVIL DIVISION

ST, FRANCIS RIVER REGIONAL

WATER DISTRICT PLAINTIFF
¥3S. No, 4CV.2017.219-MR
CITY OF MARMADUKE, ARKANSAS DEFENDANT

Before me, the undersigned authority. for the county and state aforesaid, personally
appeared Betty Jackson, who after being duly sworn, stated ag follows:

I I, Betty Jackson, am of sound mind, capable of making this Affidavit, and over
eighteen years of age,

2 I am currently the Recorder/Treasurer for the City of Marmaduke, Arkansas (“the
City™), which iy tocated ip Greene County, Arkansas.

3. The certified copy of Resolution No. 061918 aftached hereto is a true and correct

copy of the resolution kept on file in my office.

4, Resolution No. 061918 annexes the property where AR East and the Refurbishing

Plants are located into the City of Marmaduke.

L
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Further, Affiant Sayeth Not,

Betty J&CI':.'SO;_; ;

eneh 4, 2019

Date

ACKNOWLEDGMENT

State of Arkansas

e gt

$s,
County of Greene )

Before me the vudersigned Notary Public in and for the State of Arkansas at Large,
personally appeared, Betty Jackson, and after being first duly sworn, did depose and say that the

statements in the foregoing Affidavit are true and correct.
SUBSCRIBED and SWORN to before me on this 1* day of March, 2019,

Notaty Public

My Commission Expires:

08-95 . 9n9S

VENETA HARGROVE
GREENE COUNTY
NOTARY PUBLIC - ARKANSAS
My Cemmisslon Expires February 25, 2005
Commission No. 12403259
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RESOLUTION NO._04 [ [

A RESOLUTION CONFIRMING ANNEXATION OF CERTAIN
TERRITORY TO THE CITY OF MARMADUKE, ARKANSAS,
AND MAKING THE SAME A PART OF THE CITY AND ASSIGN
SUCH LANDS TO WARDS.

WHEREAS, the County Court of Greene County, Arkansas, has entered its Order granting
annexation of the {ands hereinafter described to the City of Marmaduke, Arkansas, and 30 days
has expired from the making of such Order of Annexation by the County Court and no notice
has been given appealing such Order of Annexation;

NOW, THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY OF
MARMADUKE, ARKANSAS:

SECTION 1.  That the following lands and territory contiguous to and adjoining the
City of Marmaduke, Arkansas be and the same are hereby accepted and assigned to
wards as follows:

That part of the South Half of the Southeast Quarter of Section 13, Township 18 North,
Range 6 East, described as follows: Beginning at the Southeast corner of said Section
13, run thence North 40 rods, thence West 96 rods, run thence South 40 rods, thence
East 96 rods to the place of beginning, containing 24 acres, more or less.

The tand in this annexation is assigned to Ward 2.

SECTION 2.  That the following lands and territory contiguous to and adjoining the
City of Marmaduke, Arkansas be and the same are hereby accepted and assigned to

wards as follows:

That part of the Southwest Quarter of Section 18, Township 18 North, Range 7 East,
described as follows: Beginning at the Southwest corner of said Section 18, run thence
North 0 degrees 46 minutes West 2414.1 feet to the East right-of-way of Highway 49,
run thence North 42 degrees 58 minutes East along said right-of-way 63.2 feet to the
centerline of a ditch, run thence along said ditch the following calls: South 32 degrees
18 minutes East 91.0 feet, South 39 degrees 45 minutes East 531.6 feet, South 42
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degrees 40 minutes East 437.1 feet, South 66 degrees 55 minutes East 188.9 feet,
South 47 degrees 41 minutes East 534.3 feet, South 31 degrees 44 minutes East 80.9
feet, South 1 degree 14 minutes East 446.2 feet, South 0 degrees 58 minutes West
686.8 feet, run thence South 89 degrees 36 minutes West 1310.1 feet to the true point
of beginning, containing 53.96 acres, more or less. SUBJECT TO the right-of-way of
Highway 34 off the South side thereof, and all utility easements.

The land in this annexation is assigned to Ward 2.

THEREFORE, BE (T RESOLVED BY THE CITY COUNCIL OF THE CITY OF MARMADUKE,
ARKANSAS, This resolution:

PASSED AND APPROVED THIS 19* DAY OF JUNE, 2018

Gl g

iviayor

ATTEST:

ety et

City Clerk and Recorder
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ARKANSAS SECRETARY OF STATE

e A R A et

Marg MarTIN

July 30, 2018

Tha Honcrable Phyllis Rhymes
Greene County Clerk

320 W. Court 5t, Room 102
Paragould, AR 72450

Re: City of Marmaduke Annexation Resolution 061918

Dear Ms. Rhymes,

This letter acknowledges receipt and filing of the following notice of municipal boundary change by the Gifice of the
Secretary of State:

Filing Type: Annexation pursuant to A.C.A § 14-40-609 [petition by 100% of the landowners)
Effective Date: 07/19/2018

County: Greene City: Marmaduke
City Resolution: 061918 Dated: 06/19/2018
County Court Order; €0-2018-21 Date Filed: 04/25/2018 Honorable Rusty A. McMillon, Greene County Judge

A file marked copy of the resolution, Court Order and exhibits submitted to our Gffice are enclosed. By copy of this letter
{and its enclosures), the Secretary of State hereby notifies the appropriate mapping authorities for Arkansas. Please
retain these copiles as official record of the filing of the municipal boundary change by the Arkansas Secretary of State.

If you have any guestions or concerns regarding this pending filing, please contact our office at 501-682-3401.

Sincerely,

Cynthia Fisher

Arkansas Secretary of State Lega! Division
500 Woodlane St, Room 256

Little Rack, AR 72201
501-682-3401

cc: Arkansas Geographic Information Systems Office {w/ encl)
Arkansas Highway and Transportation Departmient Mapping Department (w/ encl)
Department of Finance and Administration {w/encl)
Arkansas Public Service Commission {w.encl)
UALR Institution for Econamic Advancement {w/enc!)
Tam-Tom {w/encl)
Hon. Steve Dixon, Mayor of Marmaduke {w/encl)

Legal Civision = 500 Woodlane Streat « Suite 256 « Littie Ruck, Arkansas 72201-1054 Ell 1
501-682-3401 » Fax: 501-682-1213 ":-Z )
e-mail: legal@sos.arkansas.gov « www.sos.arkansas.gov l Q_
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Arkansas Secretary of State
Mar]{ Martin Arkansas Seeretary of State, SG0 Woodlane Ave, Little lock, AR 72201-1094

Munricipal Boundary Change Checklist

3
County: (:ﬁﬂff'j"tﬂ. City/Town: md rmadake
City Ordinance/Resolution No: (“1({)i?;g Date approved: b.‘fn ‘[9 '.fg
County Court Case No: CD ) ?C)lg “2.! bDate Order Filed: 04 ’25 *;g

Type: Anne&za s by Mehtion of all laedewners ACA. Wdn- i)
{Choose from the list of Arkansas Code Sectlons Jocated on the bacl)
Date Change Effective: {()v/~19-1% set by: £Municipal Ordinance {J Emergency Clause O Court @‘{efault
{Reguired by Act 655 of 2017)

For Circuit Court Challenge: Date Order Filed:: @Upheld@Ouerturned Oother fottach explanation)

Initiating party:

@ all Landowners D Majority Landowners € Municipal Governing Body Ostate O Other

Supporting Documentation attached fcheck all that opply):
File marked copy of City Ordinance/Resclution frequired)
File marked copy of County Court Order (required except for island annexation and annexation approved by election)
[Z] Copy of Arkansas GIS approved printed map and certification tetter frequired)
D Proof of Publication for all Legal Notices {include Hearing, Election, and City Ordinonce/Resolution notices)
D File marked copy of Petition Part or File marked copy of the certified special election results {if appticable)
D File marked copy of Complaint and final Circult Court Order {Court Challenge only)

Municipal Contact:_

Mame; --S‘{Zﬁ\}t:‘-- | hax‘m Title: mﬁi Linf

Street Address: FP{.) . ?}D‘L 0% °

City: \mr(:}f mad 1 Ke, St: ﬁﬁ "~ Zip code: 72443

Complele vne form per ordinance/resolution, attach it as o cover poge to the supgorting document sef and submit to the County Clerl's Office
within 45 days of the Effective Date as required by Act 655 of 2017

County Official: p

%.h‘%;w Title: C&!jjl'l't_!.j C,]\’:'a’f“.:

Signature: i'{)}hfl{}ﬁ.& "I
pate: w?_‘ﬁ'ﬂk’iﬁ:{

Pursuant to Act 655 of 2617, County Officiols must submit o fite-marked copy of municipal boundary change documents within 30 doys of
recelpt to: Arkansas Secretary of State, Aitn: Municipol Boundary Fiting, 500 Woodinne Ave Suite 256, Littfe Rock, AN 72201-1084

Office of the Arkansas Secretary of State use onfy F I L
ED

~ Jo» « .
Received by: é@ﬂ{mj 'lu:’# At JUL 3020]8

Arkansgg
Secretary of State
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Hfice of the Guene County Clock
Pyl Rhynes, County and Pecbale (Lock
320 Weat Connt Strcel, Room 102
Funagoudd, @R 72450
Fhane: (820)289-6811 Foon: (870/289.65820

June 28, 2018

Arkansas Secretary of State

Attn: Municipal Boundary Filing .

500 Woodlane Street, Room 256

Little Rock, AR 72201-1094

RE: City of Marmaduke—Annexation

Dear Sir:

Enclosed, you will find the Municipal Boundary Change Checklist, a copy of Resolution 061918
from the City of Marmaduke, a copy of the Order Concerning Annexation from C(O-2018-21,
and a copy of the Arkansas GIS approved printed map and certification letter.

If you have any questions, please do not hesitate to contact me.

Sinéerely,

Dhlti g

Phylhs yREs
Greene County Clerk
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RESOLUTION NO._04 /9 15

A RESOLUTION CONFIRMING ANNEXATION OF CERTAIN
TERRITORY TO THE CITY OF MARMADUKE, ARKANSAS,
AND MAKING THE SAME A PART OF THE CITY AND ASSIGN
SUCH LANDS TC WARDS.

WHEREAS, the County Court of Greene County, Arkansas, has entered its Order granting
annexation of the lands heretnafter described to the City of Marmaduke, Arkansas, and 30 days
has expired from the making of such Order of Annexation by the County Court and no notice
has been given appealing such Order of Annexation;

NOW, THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY CF
MARMADUKE, ARKANSAS:

SECTION 1. That the following {ands and territory contiguous to and adjoining the
City of Marmaduke, Arkansas he and the same are hereby accepted and assigned to

wards as follows;

That part of the South Haif of the Southeast Quarter of Section 13, Township 18 North,
Range 6 East, described as follows: Beginning at the Southeast corner of said Section
13, run thence North 40 rods, thence West 96 rods, run thence South 40 rods, thenee
East 86 rods to the place of beginning, containing 24 acres, more or less,

The land in this annexation is assigned to Ward 2.

SECTION 2. That the following lands and territory contiguous to and adjoining the
City of Miarmaduke, Arkansas be and the same are hereby accepted and assigned to

wards as follows:

That part of the Southwest Quarter of Section 18, Township 18 North, Range 7 East,
described as foliows: Beginning at the Southwest corner of said Section 18, run thence
North 0 degrees 46 minutes West 2414.1 feet to the East right-of-way of Highway 49,
run thence North 42 degrees 58 minutes East along said right-of-way 63.2 feet to the
centerline of 3 ditch, run thence along said ditch the following calls: South 32 degrees
18 minutes East 31.0 feet, South 39 degrees 45 minutes East 531.6 feet, South 42

FILED

JUL 302018
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degrees 40 minutes East 437.1 feet, South 66 degrees 55 minutes East 188.9 feet,
South 47 degrees 41 minutes East 534.3 feet, South 31 degrees 44 minutes East 90.9
feet, South 1 degree 14 minutes East 446.2 feet, South U degrees 58 minutes West
686.8 feet, run thence South 89 degrees 36 minutes West 1310.1 feet to the true point
of beginning, containing 53.96 acres, more or less. SUBJECT TO the right-of-way of
Highvway 34 off the South side thereof, and all utility easements.

The land in this annexation is assigned to Ward 2.

THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY OF MARMADUKE,
ARKANSAS, Tnis resolution:

PASSED AND APPROVED THIS 19t DAY OF JUNE, 2018

Gl

Mayor

ATTEST:

Mﬁ%p@.@ﬁa

City Clerk and Recorder
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INTHE COUNTY COURT OF GREEINE COUNIHY, ARKANSAS
IN THE MATTER OF ANNEXING TO THE CI'H 0FNakMADUKE,

ARKANSAS, CERTAIN TERRITORY CONTIGUOUS TO THE SAID CITY OF

MARMADUKE, ARKANSAS.'\P) 25 P 3 24

ORDER CONCERNING ANRESAFIGN{ES. CLERR
On this tcguhr day of a regular term of the g.ount) Gourt of Gmenc County,
Arkansas, there ix pmcntcd to the Court by American Railear Industries, Inc, a pedton
desiring the annexadon of territory o the Ciry of Marmaduke, Arkansas, more parteulacly
described therein, The court has reccived the verificadon of the County Assessot and
County clerk required by AC.A, § 14-40-609. This Court being fully advised of the facts and

the law, does hereby find as follows: .

I The petition and verifications are complete and aceurare.

2 No enclaves will be created by the annexation,

3 The pedtion contains a schedule of senvices.

4. The wiritory consists of lands that represent the actual growth of the

municipaliy beyond fis legal boundary,

3. ‘The rerrtory consists of lands chat, although condguous, may be annexed
because none of the facts or circumstances enumerated in A.Co\ § 14-10-302()(1) exist, in
that (a) the highest and best use of the lands is not for agricultucal or hordeultural purposes;
(b} no new cammunity is to be constructed on the Jands with funds guaranteed 10 whole or
in part by the federal goveramenty (¢} the lunds include the resident petitioner, American
Railcar Industrics, Inc; and (d) there are no public road tight-of-ways ot public road
casenents within the lands sought to be annexed.

‘Therefore, the Court hereby ORDERS that the petiton and this Qrder be delivered
to the City or of Marmaduke, Arkansas,

SO ORDERED THIS gi DAYOF APRTL. , 2018,

}&x) A heilb,

County Judge

FILED
JUL 89 2018

Arlcansay
Secrctary of State
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March 27, 2018

Mr. Jon Cline

Associate ~ Armstrong Teasdale LLP
7700 Forsyth Blvd, STE 1800

St Louis, MO 63105-1847

RE: City of Marmaduke Annexation Coordination Requirement

Mr, Cline,

Thank yau for coordinating with our office as you seek te annex property inte the City of
Marmaduke, AR located in Section 13, Township 18 Nerth, Range 6 East and Section 18,
Township 18 North, Range 7 East. This ietter represents confirmation that you have
properly coordlnated with our office (Arkansas GIS Office) as specified in § 14-40-101 (Act

914 of 2015) of the 90 General Assembly.

Our office will wait complation of any additional steps necessary for the proposed
boundary change, which normally comes from the Arkansas Secretary of State Elections

Divisien after any appropriate filing by your County Clerk,

Thank you,

Jennifer Whealer, GIS Analyst
fijw

Attachments:

GIS Office Map of Proposed Annexation

Legal Description

Secretary of State Municipal Cnange Checklist

FILED
JUL 302018

Arkansas
Sceretary of State

H=YCley . _Annexations\Citias\Marmnadukel 20180327\Doc\ 20180327 _Marmeduke _Annexation_Coordination_Letter.docx

ARKANSAS GIS OFFICE - 1 CAPITOL MALL SUITE 6D - LITTLE ROCK + ARKANSAS - 72201

PHONE (501} 682-2767 - www.gls.arkansas.gov
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West Parcels:

That part of the South Half of the Southeast Quarter of Section 13, Township 18 North, Range 6
East, described as follows: Beginning at the Southeast corner of said Section 13, run thence
Notth 40 rods, thence West 96 rods, run thence South 40 rods, thence East 96 rods to the place of
beginning, containing 24 acres, more or less,

East Parcel:

That part of the Scuthwest Quarter of Section 18, Township 18 North, Range 7 Bast, described
as follows: Beginning at the Southwest corner of said Section 18, run thence North O degrees 46
minutes West 24 14.1 [zel to the East right-of-way of FHighway 49, run thence North 42 degrees
58 minutes East along said right-of~way 63.2 feet to the centerline of a ditch, run thence along
said ditch the following calls: South 32 degrees 18 minutes East 91.0 feet, South 39 degrees 45
minutes East $31.6 feet, South 42 degrees 40 minutes Fast 437.1 feef, South 66 degrees 55
minutes Bast 188.9 feet, South 47 degrees 41 minutes East 534.3 feel, South 31 degrecs 44
minutes East 90.9 feet, South | degree (4 minutes East 446.2 feet, South 0 degrees 58 minules
West 686.8 feet, run thence South 89 degrees 36 minutes West [310.1 feet to the true point of
beginning, containing 53.96 acres, more or less. SUBJECT TO the right-of-way of Highway 34
off the Sowth side thereof, and all utility easements,
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Transcript of the Testimony of

Phelps, Crystal

Date: February 4, 2019

Case: St. Francis River Regional Water District vs. City of
Marmaduke, Arkansas

Bushman Court Reporting
Crystal Garrison, CCR

Phone: (501) 372-5115

Fax: (501) 378-0077
<www.bushmanreportind.com>
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Phelps, Crystal 27472019 £k, Francic A:ver Regional wWaber Discrict v, City of Mavmaduke, Ar¥ansat

Page 1

IN THE CIRCUIT COURT OF GREENE COUNTY, ARKANSAS
CIVIL DIVISION

ST. FRANCIS RIVER REGIOHNAL ) PLAINTIFF

WATER DISTRICT )
)

Vs. ) Case No. CV-2017-219%
)

CITY OF MARMADUKE, )

ARKANGSAS ) DEFENDANT.

ORAL DEPOSITION OF
CRYSTAL PHELPS

FEBRUARY 4, 2019

ORAL DEPOSITION OF CRYSTAL PHELPS, produced as a
witness at the instance of the Plaintiff, and duly
sworn, was taken in the above-styled and numbered cause
on February 4, 2012, from 10:04 a.m. to 12:22 p.m.,
before Crystal Garrison, Certified Court Reporter, in
and for the State of Arkansas, reported by machine
shorthand, at the Arkansas Natural Resources Commission,
101 East Capitol Avenue, Suite 350, Little Rock,
Arkansas 72201, pursuant to the Arkansas Rules of Civil

Procedure.
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Phelps, Crystal 2/4/:01%

sc. Fraoneis River Regronal Water Diftrlct v, €ity of Marmaduke, Rriansas

ALSO

APPEARANTCTES

ATTORNEY FOR THE PLAINTIFEFE:

MR. JIM LYONS

Lyons & Cone

407 South Main Street
Jonesboro, Arkansas 72401
870-972-5440

ATTORNEY FOR THE DEFENDANT:

MR. WILLTAM C. MANN, TIII

MS. BREE GIBSON

Arkansas Municipal League

310 West Second

North Little Rock, Arkansas 72115
501-978-6131

PRESENT:

MR. STEVE DIXON
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St. Francii River Regispal Water Distrisr v. Clby of Marmaduke, Azhansas
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EXAMINATION INDEX
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Page 54

you see that?

A, Yes.

Q. It's addressed to a Jerome Alford with Bond
Consulting Engineers East, Inc. Are you acquainted with
Mr. Alford?

A. I have probably met him before, but I don't -- I
would not be able to pick him out or even tell you what
conversations we've had.

Q. Couldn't pick him out of a lineup; huh?

A, No.

0. Okay. All right. And it's reflected that there is
a cc to the Honorable Ron, I'm going to say Pigue,

President of St. Francis River Water District; you see

that?

A, Yes.

Q. Are you acquainted with him?

A, I am not.

Q. Are you acquainted with anyone whom you know to be a

member of the board of directors of the District?

A, I am not,

Q. Okay. Would you agree with me that one of the
purposes of forming a nonprofit water district -——
regional water district, is to furnish water to persons
who desire it?

A. Yes.

Bushzan Coutt Reporting

crysial Gerrrseh, QCR
501-372-5315
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Q. If a entity is serving an existing customer, such as
in this case ARI, and ARI then expands its operation
across city limits, is it your ~- based upon your

earlier testimony to Mr. Lyons, is it your testimony

that in order for -- in order for Marmaduke to serve

this new area at ARI, they've got tc come to the ANRC
and get some approval?

A, It would depend upon whether service to this new
entity increased their water usage by more than 20
percent, Marmaduke's water usage. I would have to defer

to the Title 6 rules for projects.

Q. Okay.
A, But there's a -- No., 4 talks about increased
capacity.

Q Title 6 —-

A Title 6. And it's --

Q. Let me pull out a copy here for you to --

A Oh, thank you.

Q For you to refer to. And what I'm placing in front
of you -- I'm not going to make an exhibit, but it's --
if you read along with me, it's entitled: Arkansas
Natural Resources Commission Water Plan Compliance
Review Procedures, Title 6, Effective 20127

A, Yes,

Q. If you can find that for me, I would appreciate it.

cryazal Gacrasen, CCF
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A. All right. What I was talking about is Section

601.4, Applicability.

Q. Okay.

A, And this concerns the definition of project.
Q. Okay.

A. And a project is a system expansion that would

result in an increase of more than 20 percent of the
current average water usage or treatment capacity.

And I think that is the particular definition that
would be most likely to apply to Marmaduke, Because I
don't —- I don't think that the ARI expansion would have
been a use of water exceeding 80 percent of Marmaduke's
capacity to produce drinking water.

Q. All right.

A, So, 1f one of those were to apply, I think that
would be the one.

Q. Okay. So you're saying then, if providing service
to an existing customer, such as ARI, would require an
increase of more than 20 percent of current average
water usage or treatment capacity, they would need to
come and -- to the ANRC?

A, Yes,

Q. And what would they need to do?

A, They would need to apply for Water Plan Compliance

approval.

Crystal Farrlson, CQR
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recognize you don't have that in front of you.

A. Well --
Q. Well, what can you remember about it?
A, I think that must have to do with buying out pipes

in the ground, transferring of facilities when one
entity buys out another. But as an attorney, I rely

upon the fact that I can look things up.

Q. Sure.
A. As opposed to my memory of numbers.
Q. Trust me, I understand. I'm not asking you to do it

verbatim, just whatever you could remember. Now, I want
to show you -- and this is in your -- back to --
flipping back to Title 6 of your rules and regs.

A. Yes,

Q. I'd like to direct your attention to Subtitle 5,
Review of Proposed Transfer of Service Area. And
Section 605.1, Protection of Service Area. And ask you

to take a look at that, if you would.

A, Yes,

0. And tell me when you've finished.

A, Yes. I am finished.

Q. Okay. Does that look like any statute you've ever
reviewed?

A, Yes,

Q. Okay. And what statute might that be?

Buzhman Coutrt Reposting _
613
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A. 15-22-223.

Q. Okay. So I take it that Section 601.5 -- let me say
that again. Section 605.1 is simply a restatement of
Section —-- Arkansas Code Annotated 15-22-2237

A. Yes.

Q. Okay. Subsection A, I believe, is proper. And it
says, as I read it here, "It is unlawful for a person to
provide water or wastewater services to an area where
sald services are being provided by a current provider
that has pledged or used revenues derived from services
within the area to repay financial assistance provided
by the Commission.

"Unless approval for such activity has been given by
the Commission and the new provider has received
approval under Arkansas Water Plan, if applicabkle.”™ Did
I read that correctly?

A, Yes.

Q. Based upon your knowledge and understanding of the
facts and circumstances involved in this dispute between
Marmaduke and the District, are you aware of anything
Marmaduke has done which you would conclude to be
unlawful under that particular section of the
Commission's rules?

A, No.

Q. Bear with me. I'm sorry. I want to refer you to

Crystal Garrison, ©CF
Bushman Coutt Reporting $41-372-5113
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referring to my letter to you asking for assistance?
A. I meant that I'm not aware of any avenue that we
have other than sending a letter and -- so, perhaps
depending upon the conditions of a loan, if we had a
borrower that was doing this, then we would be able to
condition -~ we would be able to talk to the borrower
and get the borrower to comply with the other entity's
plan.

But aside from using our loan as some kind of
enforcement tool where the promise of future loans as an
enforcement tool, I don't know what else we would have
done other than send a letter.

Q. Okay. And does Marmaduke have a loan from the

Arkansas Natural Resources Commission for their Water

Plan?
A. I don't know.
Q. Okay.

MR. LYONS: I den't have a copy of 601. I don't
think you made that an exhibit. May I borrow your copy?
Thank you.

MR. MANN: Uh-huh.

Q. {BY MR. LYONS) If you would, read aloud Section
601.1, please.
A, "The Arkansas Natural Resources Commission is

responsible for preparing and overseeing the Arkansas

Crystal Garriagn. CCR
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Water Plan. The Plan is the State policy for the

orderly development and management of the State's water
and related land resources and is prepared in the public
interest of the entire State.

"A1l approved water and wastewater development
projects shall coordinate the use of water resources
within the region in which the project is located and
within the State as a whole."

Q. And that's a general statement of the purpose of a
Water Plan; would you agree with that?

A, That is -- yes. That's what the statute says, I
believe. I believe we put the statute inteo this rule.

Q. Okay. And if you would, turn to 601.4.

A, (Witness complies.)

Q. And you were asked about the term "project" as used
in this title shall include, and I believe you said that
one of the things that you would look at would be B

(4) {c); correct?

A. Yes.

Q. That is development of a new -~ "The term "Project"
is used in this title shall include the following:
Development of a new or different location for water
withdrawal or water discharge; an increase --" I'm
SOrry.

"The term "Project" is used in this title shall

Buskman Couct Reporting
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include the following: System expansion that would
result in an increase of meore than 20 percent of the
current average water usage or treatment capacity™; is
that correct?

A, Yes.
Q. Okay. What about 601.4 (b) (6}7?
A. What about it?
Q. Well, would that fit within the definition of a
project?
A, Yas,
Q. Okay. And what about 601.4 (b} (7): Transfer of
service area not receiving service from utility, but
included within another political subdivisions's
approved service area or within another entity's
application for Water Plan Compliance approval,

That would constitute a project also; wouldn't it?
A, Yes,
Q. And that's exactly what we have in this particular
situation; isn't 1it?

MR. MANN: Object to the form.

A, I'm not sure that the two situations are the same.
Q. (BY MR. LYONS) Okay. Well, before -- when ARI
built its plan and it didn't have any water yet -- it

built the East Plant and it didn't have any water yet,

and you agreed with me, based on the earlier review of

coystal Faryison, SR
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the letters, that the East Plant is in the Water
District's -- St. Francis Water Distfict's service
territory; correct?

i It's definitely within the geographic boundaries of
the District.

Q. Okay. Well, that -- you sald -- and you said
geographic boundaries meant service area?

A, I didn't say that.

Q. Well, when you were asked for the definition, it
says service geographic -- service area. And then,
there was another definition that had --

A, Geographic.

0. Geographic in it. And the service area is the
geographic boundary; isn't it?

A, No, not necessarily.

Q. Okay. So, tell me what the difference between the
geographic area granted to a water district is and the
service area is?

a. Service area has to do with areas that have been
approved by the Commission for the provision of water or
wastewater service., 1It's -- it's not the legal
boundaries of a particular water provider, but it is the
boundaries that have been approved for service by the
Commission.

0. Well, are those the same thing or are those

Bushman Caurt Heporting
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different?
A. I don't know that there has been any clear law on
whether those two are the same thing or not.
Q. Okay. BS8o, you don't know whether the service area
and the geographic boundaries described in the circuit
court order and the Water Plan are the same thing?
A. I would be hesitant to say they are the same thing.
Q. Do you consider them to be different?
A, Yes.,
Q. Okay. What's the difference?
A, Well, one would be the boundaries established by the
court. It would be a bright line on a map. The other
one has to do more with the Commission specifically
receiving a plan for development, having something
within its file saying we want to provide service.

And it would be something that would provide notice
to other entities of the fact that this was an area of
interest for development.

Q. Okay. And did Marmaduke provide any notice to ANRC
of its intent to provide water to the East Plant of ARI?
A, Not that I'm aware of.

Q. Did Marmaduke come to the ANRC and take any action
whatsoever to provide or to invade the service area of
St. Francis River Regional Water District?

MR. MANN: Obiject to the form of the question.

Bushman Ceuri Reporking
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(Witness sworn)
Thereupon,
TONYATHOMPSON,
having been called for examination, and after being first duly
sworn, was examined and testified as follows:
EXAMINATION BY COUNSEL FORDEFENDANTS
BY MR, MANN:
Q Good morning, Ms. Thompson. Would you please state

your name for the record?

A Tonya Thompson.

Q And you were here present during the deposition of Mr.
Alford, is that correct?

A Yes.

Q You and I met earlier. My name is Bill Mann. I work for
the Arkansas Municipal League and I'm here representing the __
City of Marmaduke in a lawsuit your employer has brought again
the City. Do you understand that? :
A Yes.

Q And as I suggested to Mr. Alford, if you and I could {
remember not to talk at the same time, that would be helpful,
okay?

A Okay.

Q And I want to offer you the same opportunity; if you think
of something during the course of your deposition which you

would wish to add to an answer or to change about an answer
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you previously gave, if you'd let me know that, I'll allow you to
do that, okay?

A Okay.

Q All right. And please also if T ask a question which you
don't understand or perhaps I mumble or talk teo fast, be sure
and tell me where I can have an opportunity to restate the
guestion, okay?

A Yes, sir,

Q All right.

Where do you live, Mza'am?

A Paragould, Arkansas.

Q And your current employment?

A St. Francis Water.

Q And your position there?

A Manager.

Q Okay. And when did you take that job?

A I started in 2011 as a part-time secretary.

Q Okay.

A Not sure on the year that I took manager.

Q Did you go directly from part-time secretary to manager?
A No.

Q You didn’t. You did something in between?

A Yes. I learned the outside and took my classes and got my
license.

Q Okay. What kind of license did you obtain?

HENDRIX REPORTING SERVICE
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Have you ever read a copy of the lawsuit which the District

filed against Marmaduke, to your knowledge?

A I'm sure I have.

Q In order for that lawsuit to be filed, did that decision have
to be approved by your Board?

A I’m sure. I'm sure.

Q Do you recall any?

A I don’t. I've iooked at so many documents I couldn’t
guarantee that.

Q That would not be your decision, though, would it?

A No.

Q Okay. Do you recall a Board meeting where it was
discussed that a lawsuit would be filed by the District against
Marmaduke?

Yes.

Was there a vote taken on that?

Yes.

Was it a unanimous vote?

Yes.

Okay. You said you joined the District in 2011 and then

O O O

how much time went by before you actually became the
manager?

A Let’s see. This is an estimated guess, I would think 2013,
‘14 maybe.

Q Okay.
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A I know we went several years with no manager.

Q  So between the time Mr. McMillan was terminated and the
time that youn took the job, there was no manager at the District?
A No.

Q Who ran the day-to-day affairs of the District at that time?
A We had one operator ountside, Shane Shipley, and I filled in
and helped him.

Q By “an operator,” what do you mean?

A Water operator. They do daily duties, He didn’t have the
required license to carry, so we had I believe Western Green
kind of carried us a little while on the license with the Health
Department.

Q I guess I'm not understanding, What do you mean, they
“carried” you on the license?

A Well, you are required to have 2 manager or a licensed, not
really management, but licensed to run the Water District. If
yvou for some reason, like they had terminated him, then you
have someone that signs the responsibility of our district.

Okay. Well, who hired you to be manager?

The Board.

Mr. Pigue was president at that time?

Yes.

And Mr. Nelson was a member of the Board?

Yes.

Did you have to apply for that job?

L O O e O
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Is that right? '-

I think so.

And the reason I said that is you can’t say uh-huh,
Yes, I think so.

¥'ll do it, too, I'm sure.

Yes.

o = O P o O

When do you recall there being any discussion between the
district and ARI about the District serving water to ARI
facilities?

A 2015.

Q Never before then to your knowledge?

A I had asked may, just brought up, you know, some of why,

you know, that we had never serviced ARI. But I really didn’t

know how it was set up, you know, because I was new and
there’s a lot to learn on the outside on where the little lines are,
so it was really about it.

Q So when do you think you brought that up about why you
didn’t serve AR], “you” being the District?

It was before I was probably manger, just questioning,

And to whom did you raise those questionsg?

The inside, like the guy that was working with me.
Ckay. An operator?

Yes.

Who was that operator?

Ricky Lee.

> O > O > O >
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Q Ricky Lee. Does Ricky Lee still work for The District?

A No.
Q And when you raised that question about why The District
didn’t serve ARI, what did Mr. Lee say?

A He was just an employer (sic). He didn’t have the same

outlook as I did on The District.

Q What do you mean?

A He was ~- he didn’t have any interest in going anywhere as
a job, basically.

Q Okay. Well, did you raise those questions toc anyone on the
Board?

Not that I’'m aware of.

Okay. You would remember that, wouldn’t you?

Yes. |
So 2015, that’s the year you recall there being —- !;
Yes,

-— your questions being raised?

Yes.

All right. Okay. I want to hand you what I've marked as

O » O B> O b O >

Exhibit One to your deposition. It looks like an email string.
I'd ask you to take a look at it. You can look, I want you to look
all you want to, but it appears this was addressed to you among
others. I'd ask you to take a look at Exhibit One, please
(Handing document to witness).

A (Examining document) Yes, I remember this.
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working on behalf of ARI?
A Yes.
Q All right. And that's dated, by the way, the email string is
dated June 19, 2015, correct?
A Yes.
Q And that would be consistent with your memory that the
initial discussions that you had about ARI being provided
service by the District occurred in 2015?
A Yes.
Q Okay. I want to stick this one over here to keep from
getting lost.
{(Whereupon, the emails of 6-19-15 between Blake
Brasher to Jim Breznay were marked as Deposition Exhibit
One and attached at Tab One.)
Q Ms, Thompson, I want to show you another email.
By the way, was Exhibit One one of the emails you
reviewed to prepare for your deposition today?
A Yes.
Q All right. I want to show you Exhibit Number Two, which
is another email. This one appears to be from Jerome Alford to
you, and I'll ask you to take a Iook at that and tell me if you
recognize it (Handing document to witness)?
A (Examining document) Yes, I do.
Q Okay. Is that another one of the emails that you reviewed

before today to prepare for your deposition?
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A I’'m thinking that he's the lawyer that his name is on the

1626(b).

Q Okay.

A  I'm not sure about that, though.

Q And Mr. Carter says that he encouraged the mayor and the

attorney to meet with the District apparently to work out a

settlement agreement, correct?

A Yes.
Q Okay. And also he informs you, or he informs the District
in the email that all loans the District had with the USDA were
paid in full on March 26, 2015, is that right?
A Yes,
Q Okay. So between that date, March 26, 2015, and when you
got your most recent loan from the ANRC in 2017, between those
two dates the District had no debt with the Department of
Agricultuore or ANRC, is that correct?
A That’s correct.
Q Okay.
(Whereupon, the email from Ricky Carter to SFRRWD
Re: ARI Marmaduke was marked Deposition Exhibit Ten
and attached at Tab 10.)
Q I'll show you a document, it’s a two~page document that is
on Districet letterhead stationary and ask you to take a look at it.
It’s Exhibit Number Eleven.

I ask you to take a look at it and tell me if you recognize
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A Yes.

Q But he doesn’t, “he” being Mr. Young doesn’t refer to that
in the letter?
A No, |
Q Okay. And in the second paragraph it says, “Approval is
contingent upon the City establishing and maintaining a
depreciation reserve fund.” I assume that’s an error; he must
mean the District.
A Yes.
Q All right.

Did you hear Mr. Alford testify earlier that when the
District originally applied for this loan they preferred to get the

loan proceeds from the Department of Agriculture? Do yon
recall that? ,

A Yes.

Q Who expressed that preference on behalf of the District, do
you know?

A 1t would probably -- I really can’t say for sure. I don’t

know.

Q But you are aware that that preference had been expressed?
A Yes. It would have been probably from the Board.

Q Okay.

A They don’t know a lot about loans, you know, the US —-

Q Yeah. So you recall that probably was discussed in a

Board meeting?
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A I’'m sure it was.

Q Okay. Who actually prepared the application for the loan
from the Natural Resources Commission, do you know?
A I believe it would be Jerome.
Q Jerome Alford handled all that for you?
A Yes.
Q And then who signed off on it once he prepared it?
A It would either have been me or Ron Pigue, I’m not sure.
Q All right. Now at the time of this loan, $51,500 loan from
the ANRC, as of that time the Distriet was not receiving any
revenue from sale of water to ARI, is that correct?
A Yes.
(Whereupon, the July 27, 2016 letter from ANRC to
Thompson/SFRRWD was marked as Deposition Exhibit
Thirteen and attached at Tab Thirteen.)
Q Ms. Thompson, I want to show you what I've marked as
Exhibit Number Fourteen, which purports to be a letter from the
Arkansas Natural Resources Commission dated August 8, 2016
addressed to you.

I'd ask you to take a look and tell me if you recognize that
(Handing document to witness)?
A (Examining document) Yes, I do.
Q Okay. And looking over the second page, this appears to be
from Ms. Deborah Christopher, who is the Project Administrator
with the ANRC, is that correct? |
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I'd ask you if you would take a look at that and tell me if

you recognize it (Handing document to witness)?
A (Examining document) Yes, I do.
Q Okay. Did you review these Requests, or these Responses
before they were submitted to me?
A I don’t know that.
Q Did you provide information to use in preparing these
responses?
A Yes, I did.
Q And so did you read over these responses when they were
finalized to ensure that everything in them was true and correct,
to the best of your knowledge?
A I'm not sure about that.
Q You're not sure about that. Okay.

I want to look for a moment at Request for Admission
Number Nine, which is over, the pages aren’t numbered, but it

would be the third page.

A Okay.
Q Are you there?
A Yes.

Q In Request for Admission Number Nine, it is asked to
admit that between the time it first began providing water
services in 2000 and January 9, 2017, the District did not
provide any water services to ARI facilities located in Greene

County, Arkansas, do you see that?
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A Yes.

Q And in response it said, “It is admitted that the City of
Marmaduke has interfered with and prevented” the District
“from providing water to ARI,” do you see that?

A Yes.

Q What has the City of Marmaduke done to interfere and
prevent the District from proving water to ARI?

A Well, just referring back to the Refurb Plant would be the
only thing I would know.

Q Well, what did the District do that prevented you from
servicing the Refurb Plant?

A Well, they denied us, they wouldn't let us hook up to them.

They said that they were going to use Marmaduke.

Q Well, I understand that ARI said that, but what did the
City do to interfere with your servicing ARI?

A Okay.

Q You said Marmaduke interfered with and prevented the

District —-

A I'm not exactly sure about that. I would have to look hack.

I'm not real sure.

Q You don’t reallf know?

(Shaking head fram side to side)

Okay. That's a2 no?

No.

Okay. And looking at Number Seven, Request for

O O >
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Admission Number Seven -- that would be on the second page

down at the bottom —- I asked that the District admit that they
closed a loan with ANRC in the amount of $51,500 on January o,
2017, is that right?
Yes.
And that was admitted?
Yes.
So that’s when the loan was closed?
Yes.
Okay.
(Whereupon, the Plaintiff’s Response to Defendant’s

0 > O » o >

Requests for Admission were marked as Deposition Exhibit
Nineteen and attached at Tab Nineteen.)
Q Do you need a break?
A No, I'm good.
Q I want to show you Exhibit Number Twenty, which is a
letter from Mr. Lyons addressed to Mark Bennett and Crystal
Phelps with the Arkansas Natural Resources Commission dated
April 7, 2017, and ask you if you've seen that letter before today
(Handing document to witness)?
A (Examining document) I believe I have. I would not want
to say a hundred percent that.
Q Okay. You're not a hundred percent sure?
A No.
Q Okay.

HENDRIX REPORTING SERVICE
1701 SOUTH ARCH
LITTLE ROCK, ARKANSAS 72206
(501) 372-2748

638




[ &)

WO~ oy b

10
11
12
13
14
5
16
17
18
19
20
21
22
23
24

25

62
Yes. ;

I'm sorry, it’'s me and my hearing problem.

I'm sorry.

o » O »

It's not you, you're ockay. That’s my fault.

So after Mr, Lyons sends the letter to the Commission on
April 7 and after the Response from the Commission is received
on May 9 of 2017, on June 21 of 2017 the lawsuit is filed, right?
A Yes.

Q And in Paragraph Number Four of the Complaint, right
down there in front of you —-

A Yes.

Q -— the statement is made that the District was formed on
July 27, 1987, and at that time this Court, meaning the Greene
County Circuit Court, approved certain lands as the District’s
exclusive geographical service territory, is that right?

A Yés.

Q Is the Order of the Greene County Circuit Court, that
document, the one upon which the District relies to support the
claim that it has exclusive rights within its service boundaries?
Yes. '

That’s it?

Yes.

Anything else that you know of?

No. I mean, they're the ones that stated our boundaries,

All right.

O > O B O P
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Q Okay. So now let’s look back at Paragraph Number S8even
of Mr. Breznay’s Affidavit. He says in 2006 ARI began
construction of ap additional plant located to the east of the
West Plant which is referred to as the East Plant, and that's
Number Three, right?
A Yes.
Q So Mr. Breznay says they began construction on that in
2006. Do you have any reason to disagree with that?
A No. I really didn’t know for sure.
Q  All right. And he ssys the City continued to be the sole
water provider to both the West Plant and the East Plant,
Would you have any reason to disagree with that?
A No.
Q Okay. And the City continued to provide water to the East
Plant uwp until 2015 without any objection by the District, is that
¢correct?
A Yes, to my knowledge,
Q All right. You don’t know of any objection the District ever
offered prior to 2015, right?
A Right.
Q Okay. Now, lock at Paragraph Number Nine of Mr.
Breznay's affidavit. There he says in 2015 ART expanded its
facility by building an additional plant, the Refurb Plant, which
he says is located just to the east of the East Plant.

Now, looking at the diagram, or looking at the Google
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(Whereupon, said proceedings were concluded at 12:05

p.m.)

THE WITNESS: All right. Thank you.

MR. MANN: Thank you, ma’am.

HENDRIX REPORTING SERVICE
1701 SOUTH ARCH
LITTLE ROCK, ARKANSAS 72206
(501) 372-2748

641

79




104 |
CERTIFICATE

STATE OF ARKANSAS )
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Produced, sworn, and examined, pursuant to notice,
in the office of the Chamber of Commerce, 13 Military Road,
Marion, Arkansas, commencing at 9:56 a.m. on February 18,

2019, in the above-entitled cause now pending in the Cireuit

Court of Greene County, Arkansas; said deposition being taken

for all purposes, pursuant to the Arkansas Rules of Civil

Procedure.
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(Witness sworn)
Thereupon,
JEROME ALFORD,

having been called for examination, and after being first duly
sworn, was examined and testified as follows:

EXAMINATION BY COUNSEL FORDEFENDANTS
BY MR. MANN:
Q Good morning, Mr. Alford.
A Morning,
Q I'm Bill Mann, We met just a few moments ago. I work
for the Arkansas Municipal League. I represent the City of
Marmaduke in this lawsuit we have today.

If you would before we get started state your full name for
the record.
A Jerome Alford.

Q And Mr. Alford, have you ever given a deposition before

today?
A Yes.
Q Okay. How many deposition do you reckon you’ve given in

your lifetime?

A Three,

Q Okay. Well, just as a reminder, and as much for you as
for me, as we go along a couple of things if we could remember
to do would be helpful, And that would be for you and I not to
talk at the same time. And what I mean by that is I don’t need
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addressed there, plus there is some -- the highway department
is doing some planning that’s going to impact water lines to the
downtown area, and af some point we're going to have to make
some changes there, but not anything in the present.

Q So would you represent the City in dealing with the
Arkansas Department of Environmental Quality?

A Yes, sir.

Q And when would you think you had first been a client, or
excuse me, when did you first acquire the City of Marmaduke as
a client?

A When ARI moved, started planning their location, we made
some major changes in Marmaduke’s water supply.

Q And when do you recall ARI first came to Marmaduke?

A I can’t recall. It’s been probably —- I don’t really
remember.

Q Okay. Now, at some point in time the District became
interested in providing water service to ARI, do you nnderstand
that?

A Yes, sir.

Q When did you first become involved on behalf of the
District in that endeavor?

A Well, I can’t tell you exactly. I do remember —-

May I speak freely?

o

Yes, sir, you may.

A I remember when Randy McMillan, who was the previous
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manager there of the District, the water line was in the way of
ARI’s construction, I think it must have been for their second
building. But I don’t remember at that time whether anything
was said about who was going to serve the water, it was a
matter of just moving the water line.

Q Okay.

A Now, it’s been in the last few months that there’s been
conversation about service, probably maybe the last two years
about the District trying to serve ARI.

Q Okay.

A At least the new building.

Q Okay. So you say a Mr. Randy McMillan was the
predecessor to Ms. Thompson as manager of the District?

A That’s correct.

Q Okay. Do you recall when he left that position? If you
can’t, you can’t.

A I just started to say, whenever she went to work is when
he left,

Q Okay. Well, I'll ask her.

A You’'ll have to ask her.

Q Okay. And remember, if you don’t know the answer to a
guestion, that is just fine, you just tell me that, okay?

A I understand.

Q I don’t want you to guess,

So there was a situation at some point where when ARI
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A As far as ] know, yes. "

(Whereupon, the January 4, 2616 letter of Mr. Alford
to Mr. Breznay Re: Water service to ARI-Marmaduke was
marked Deposition Exhibit Four and attached at Tab
Four.)

Q All right, I want to show you a letter, this one is a couple
months later, March 4, 2016, and this one is on your letterhead

stationary and purports to have your signature. It’s Exhibit

Number Five

I’'d ask you to take a look at it and tell me if you recognize
that letter (Handing document to witness)?
A (Examining document) Yes, sir.
Q Okay. Do you recall sending this letter?
A Yes, sir.
Q And it is addressed to the attention of Mr, Dave Fenter
with the Arkansas Natural Resource Commission, is that
correct?
A That’s correct.
Q And you are advising Mr, Fenter that the letter transmits a
WWAC application for improvements proposed at the Water
District’s original well located just east of Rector, Arkansas, is
that correct?
A Correct.
Q And for the uninformed here, what does WWAC stand for?
A That is the Water and Wastewater Advisory Committee.
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District?

A Yes, sir.

Q 8o you don’t know what was being said back and forth --
A No, sir.

Q -~ gorrect?

A That’s right.

Q On that second page, next to last paragraph, you give the

total estimated construction costs at §50,0007
A Yes, sir.
Q  And that the owner prefers approaching USDA Rural
Development for these funds?
A Yes, sir.
Q Okay. So, and you told me earlier that when you make one
of these WWAC applications you can request those funds from
either ANRC or the USDA or something called Community-
something? |
A Unlimited.
Q Unlimited. Thank you.

So what wounld be the rationale for the preference of
getting the funds from USDA?
A Primarily to invoke 1926(b).
Q And that’s what’s called the Anti-Curtailment Statute?
A [ think so.
Q All right. Now, ultimately —- Well, when you say the

owner prefers, who told you that the preference was USDA?
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A Probably in our conversations about the protection of

these two different statutes.
Q Okay. Mr, Pigue wonld have told you that?
A Uh-huh,
Q But ultimately the funding for this particular application
was not obtained from USDA, was it?
That's correct.

Do you know why?

A

Q

A Yes, sir.
Q Why?

A Dealing with a small amount of money, some of the
reguirements on funding applications to USDA makes it —- it
just hardly can be done, to do all the environmental reports and
all that they need for that small amount of money.

And in fact, line one of my conversations with Lauren
Chambers over there, who is the engineer, she said, “You don’t
want to apply for this small amount of money because the
application process would probably cost more than that
$50,000.” So that was why we did not.

Q So based upon what you're saying, if one wanted to
approach the USDA, you want to be applying for a lot more
money than $50,000°?

A Yes, exactly.

Q Okay.

(Whereupon, the March 4, 2016 letter of Jerome
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East Plant”. Is that an accurate statement, the best you know?
Far as I know.

You recall that ARY built a second building?

Yes, sir. _

And would 2006 be consistent with your memory?

Far as I can remember, yes.

Lo B O > O >

Okay. With that particular plant, did your engineering
firm, was it retained to perform any work either for the City or
District?
A Not anymore than I guess moving that water line that
Randy McMillan called me about.
Q So this was at the time yon talked about having a water
line moved?
A Yes, sir.
Q Okay. That’s what I wanted to ask you.
A Yes, sir.
Q Now, it goes on down to Paragraph Number 9, where Mr.
Breznay makes the statement that in 2015 ARI expanded its
facility by building an additional plant, and it was referred to
as “the Refurb” or refurbishing plant, which was located just to
the east of the East Plant.

Are you familiar with that particular plant?
A No.
You're not?

A No.
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All right,

MR. MANN: Sir, I don’t think I have any other
questions of you. I appreciate your time.
MR. ALFORD: Thank you.

(Whereupon, said deposition was concluded at 10:06 a.m.)
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said witness was taken by me and was thereafter reduced to
typewritten form under my supervision; that the deposition is a
true and correct record of the testimony given by said witness;
that I am neither counsel for, related to, nor employed by the
parties to the action in which this deposition was taken, and
further, that I am not a relative or employee of any attorney or
counsel employed by the parties hereto, nor financially
interested in the outcome of this action.

I further certify that in accordance with Rule 30(¢e) of the
Rules of Civil Procedure, review of the transcript was not
requested.

I further certify that I have no contract with any parties
within this action that affects or has a substantial tendency to
affect impartiality, that requires me to relinguish control of an
original deposition transcript or copies of the transcript before
it is certified and delivered to the custodial attorney, or that
requires me to provide any service not made available to all
parties in the action.

R

WITNESS MY HAND this 21st day of E-ab‘“;’ﬁa&»,izmg

PR e & @A:.r R
sy i HEN. umx REBURTING SL&VICE
Pmﬂﬁf&%k"“‘&wﬁ . . T ..:r AMNE 5"5'; % !
e e"_*_‘.-'.-_é'__’_‘,..__—.__iéﬁaﬂ g
IOV &4 . Pg_trmla B. He: rlfﬁﬁv‘R ?j}, CCR
My Commission Expires: & Mo, 208
August 2, 2022 T ﬁ?ﬁ?&?ﬁ;

L.S. #2009

HENDRIX REPORTING SERVICE
1701 SOUTH ARCH
LITTLE ROCK, ARKANSAS 72206

(501) 372-2748
655




J. “Service area” means either an area that is provided water or wastewater service by a
system Or an area not receiving water or wastewater service that is included within a system’s
approved Master Plan or water development project as an area where the system will provide
service in the near future.

K. “Water plan approval” or “Water plan compliance” or “water plan certification”
means authorization from the Commission to construct, operate, manage, or maintain a water
development project.

L. “Water development project” means the construction, acquisition, ownership,
replacement, operation, and matntenance of facilities, including land, easements, and works of
improvement, for the protection, conservation, preservation, development, utilization, and proper
disposal of the state's water resources and related land resources. Reference to water
development project within this title also includes wastewater development projects.

Section 601.4 Applicability.

A. All political subdivisions must obtain water plan compliance approval prior to
construction of a water development project.

B. The term "project” as used in this title shall include the following:

1. Development of a new water supply source or water or wastewater treatment
plant,

2. Development of a new or different location for water withdrawal or
wastewater discharge;

3. Any increase to water or wastewater treatment plant capacity;

4. System expansion that would result in:

a. Use of water exceeding eighty percent (80%) of the drinking water
system’s capacity to produce drinking water;

b. Increasing wastewater flow by greater than eighty percent (80%) of
existing treatment capacity; or

¢. An increase of more than twenty percent (20%) of the current average
water usage or treatment capacity;

5. A project invelving flood control or drainage;

6. Transfer of a service area currently receiving service from one utility to
another;

7. Transfer of a service area not yet receiving service from a utility but included
within another political subdivision’s approved service area or within another entity’s
application for water plan compliance approval;

8. Acquisition of properties, facilities, or customers belonging to another system.
or

9. Proposal of a master plan for water plan compliance certification.

EXHIBIT

Page 2




Title VI

I. Submit a Master Plan in the same form as applications for approval of other
projects, and

2. Specify a time-frame for constructing each phase of the proposed project.
B. The Commission:

1. Shall review the Master Plan in the same manner as other projects, and

2. May approve the Master Plan for a period of ten years following the date of
the Final Determination.

Section 604.2 Effect of approval.

A. If the Executive Director approves the Master Plan, the applicant shall construct the
project in the timeframe and manner approved in the Master Plan.

B. Upon notice to the applicant and opportunity for hearing, the Commission may
reconsider the Final Determination of a Master Plan when sufficient progress toward
implementing the projects described in the Master Plan has not been made,

Section 604.3 Additional reporting requirements.

A. As each project listed in a Master Plan is developed for construction, the applicant
shall notify the Commission,

B. If the scope of work represents a significant departure from the Master Plan, the
project shall be submitted as a separate project for review.

Subtitle V. Review of proposed transfer of service area

Section 605.1 Protection of service areas.

It is unlawful for a person to provide water or wastewater services to an area where such
services are being provided by a current provider that has pledged or uses revenue derived from
services within the area to repay financial assistance provided by the Commission, unless
approval for such activity has been given by the Commission and the new provider has received
approval under the Arkansas Water Plan, i applicable.

Section 605.2 Conditional approval based on partial payment to

the Commission.

A. As acondition of its approval, the Commission may require the payment of an
equitable portion of the outstanding financial assistance provided.

B. Any payment made shall reduce the outstanding balance of the financial assistance
provided by the Commission to the current provider.
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IN THE CIRCUITEOURT OF GREENE COUNTY, ARKANSAS FILED

CIVIL DIVISION
MAR © & 2015
ST. FRANCIS RIVER REGIONAL GREENE CO. CIRCUIT CLERK
WATER DISTRICT PLAINTIFF
V. No. 4CVY-2017-219-MR
CITY OF MARMADUKE, ARKANSAS DEFENDANT
BRIEF IN SUPPORT OF

DEFENDANT’S MOTION FOR SUMMARY JUDGMENT

The Court should grant summary judgment for the Defendant, City of Marmaduke,
Arkansas (“the City™), on each of the Plaintiff’s claims. At its core, this case involves an attempt
by the St. Francis River Regional Water District (the “District™) to take the City’s long-time
customer on the basis that the District became an “exclusive” provider when it borrowed taxpayer
money before filing suit. As demonstrated below, that is not the law.

American Railcar Industries, Inc. (“ARI”) has purchased water and sewer services from
the City since ARI began doing business in Greene County in 1999, The District has never
provided water or sewer services to ARI and has never pledged revenue earned from ARI fo any
creditor. Moreover, when the District first demanded that the City stop providing water to ARI—
on the purported grounds that it has an “exclusive right” to serve ARI—the District was not even
indebted to the Arkansas Natural Resources Commission (“ANRC”) or any other public body.

Based on these and other undisputed facts identified in this brief, the City is entitled to

judgment as a matter of law.
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INTRODUCTION AND FACTUAL BACKGROUND

In order for the Court to gain a complete understanding of this case, Defendant believes
that it would be helpful to provide a chronological history of the water service provided by the
parties. In 1935, a water system was established by the City of Marmaduke, Arkansas (“City”).
Since that time the City has continuously provided water and sewer services to its customiers.
Exhibit 1, 1 4. On October 18, 1989, the City borrowed four hundred and thirty-five thousand
dollars ($435,000.00) from the United States Department of Agriculture (“USDA”) for the purpose
of making improvements to its water and sewer system, which it still owes to this date. Exhibir 1,
9 6; Exhibit 3.

On July 28, 1987, an Order filed by this Court created the St. Francis River Regional Water
District (“District”) and established the geographical boundaries of the District. Exhibit 2. The
District was created pursuant to the Regional Water Distribution Act (“RWDA™), codified at Ark.
Code Ann. §§ 14-116-101- 801." In 1994, the District received a loan from the Arkansas Soil and
Water Conservation Commission for the construction of three hundred miles of waterlines, two
elevated storage tanks, and two deep wells to serve eastern Clay County, eastern Greene County,
and east central Craighead County.? Exhibir 4. Furthermore, the District received two addenda on
the loan, one in 1994 and one in 1993, for the building of a well. Exhibir 4, On September 1, 1999,
the District obtained federal financing through the Farmers Home Administration, a predecessor
of the USDA. Exhibit 1,913, The District did not begin providing water services to any customers
until early in the year 2000. Exhibit 3.

In 1999, American Railcar Industries, Inc. (“ARI”), a North Dakota corporation authorized

to conduct business in Arkansas, built a plant, the West Plant, which was ultimately incorporated

I'in 1287 the statutory cite for the Regional Water Distribution Act was Ark. Stat. Ann. § 21-1401, et seq.
2 This is the former name of the Arkansas Natural Resources Commission.
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into the City. Exhibir 1, 9 8. The City began providing water and sewer services to the West Plant
at the request of ARI. Exhibit 1, § 10. In 2006, ARI expanded its operations by constructing the
East Plant, which is located just to the east of the West Plant. Exhibit 7, § 7. Thereafter, at the
request of ARI, the City began providing water and sewer services to the East Plant. Exhibir 7,
17.

The District was aware that the City was providing services to the East Plant, which is
located within the District’s geographical boundaries, but it did not request that the City cease
providing services. This was confirmed by the deposition testimony of District Board Member,
Brad Nelson, and District Manager, Tonya Thompson. Mr. Nelson, who has been a member of the
District Board for over 20 years, candidly conceded in his deposition that from the time the East
Plant was opened in approximately 2006 until the end 0f2017, the District had not made a demand
to the City to cease providing water service to the East Plant. ExAibit 8 at 11:3-19, He blamed this
on the former District Manager, Randy McMillin. /d at 12:16-22. Mr. McMillan was subsequently
terminated from his position. Id, at 12:25; 13:1-10.

Ms. Thompson was first employed with the District in a part-time position in 2011. Exhibit
14 at 7:12-17. Following a period of time when the District did not have a manager subsequent to
Mr. McMillan’s departure, Ms. Thompson was appointed as the District’s manager in either 2013
or 2014 according to her deposition testimony. Exhibir 14 at 12:20-25; 13:1-4. However, even
before Ms. Thompson became manager, she thinks she may have brought up the subject of why
the District never served ARI. Exhibit 14 at 15:7-16. However, she never approached the District
Board of Directors about the District’s alleged right to provide water to the East Plant, despite
being aware that the Plant was in the District’s geographical boundaries. She testified that she

mentioned it to another District employee, Ricky Lee, but the issue went no further at that time.
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Exhibit 14 at 15:7-25; 16:1-12. She testified she would remember if she had mentioned this to the
any of the District’s Board members. Exhibit 14 at 16:10-14. The initial discussion she had with
ARI about the District providing the company with water service occurred in 2015. Exhibit 14 at
21:6-9. Ms. Thompson testified that this discussion only related to the Refurb Plant and did not
include the East Plant. Exhibit 14 af 22:8-25; 23:1-3.

Additional evidence that the District was fully aware of the fact that the East Plant was
within the geographical boundaries of the District was provided by Jerome Alford who has served
as an engineer for the District. Mr. Alford testified that when Mr. McMillan was the Dastrict’s
manager, one of the District’s water lines had to be moved to allow for the construction of the ARI
East Plant. Exhibit 15 at 12:25; 13:1-5. Mr. Alford’s firm was retained by Mr. McMillan to work
on moving the water line. This occurred in 2006. Exhibir 7, §7; Exhibit 13. at 41:3-14. Thus, even
before the East Plant was actually built, the District was clearly on notice that the plant was being
built on land within the boundary of the District. Yet, no claim to the alleged exclusive right to
serve that plant was asserted until 2015 at the earliest according to Mr. Ronald Pigue, the president
of the District’s Board of Directors. Exhibit 9 at 23:3-10.

In 2015, ARI again expanded its operations by constructing the Refurbishing Plant
(“Refurb Plant™). [t was constructed just east of and adjacent to the East Plant. Exhibit 1, § 17.
Around that same timé, on March 30, 2015, the District refinanced its then-existing loans through
First National Bank, which ended any and all indebtedness the District had to the ANRC, USDA,
or any other federal government agency. Exhibir 1, § 12 and Y 13; see also Exhibit 5; and Exhibit
& at 21:3-14. Ms. Thompson confirmed in her deposition that, between March 26, 2015 and when
the District obtained a loan from ANRC in 2017, the District had no debt with these agencies.

Exhibir 14 at 37:13-17.
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After the construction of the Refurb Plant was completed, during a period in which the
District was not indebted to the USDA or the ANRC, the District demanded that the City stop
servicing the East Plant and Refurb Plant. Exhibir 8 at 31:12-20; Exhibit 9 at 23:8-10. At this time,
a series of conversations took place between ARI and the District, including its manager, Ms.
Thompson. Exhibit 8, at 32:21:24. During these conversations, ARI expressed concern about the
District’s ability to provide the Plants with adequate services at a reasonable cost. Exhibir 7,9 13.
Accordingly, ARI decided that it desired to continue receiving its water and sewer services from
the City. Fxhibit 7, 9 14.

Mr. Pigue testified in his deposition that he was one of the original members of the District
Board and that he served on the Board continuously since that time. He became president sometime
between 2002 and 2004, Exhibir 9 at 14:13-24. Mr. Pigue testified that his best guess as to when
the District demanded that the City stop selling water to the East Plant was sometime in 2015. This
was after the District refinanced all of its existing debt owed to the USDA and the ANRC but
obtaining a loan from the First National Bank.? J/d. at 22:8-18; 23:3-10. The demand was not made
for between nine and ten years after the East Plant opened despite the fact that Mr. Pigue lived in
the area and knew of the plant’s existence.

In April 0f 2016, the existing water service lines from the East Plant were connected with
the Refurb Plant to provide for its water needs. Exhibit 7, 9 10. Exhibit 1, § 24. Installation of the
line included the City’s installation of a water meter, at a cost of $5,300, which the City has not
recouped to date. Exhibit 1,9 20.

On January 9, 2017, the District obtained a loan from the ANRC in the amount 0f $51,500

for the purpose of replacing PH, adding a chlorine system, pump, and fire hydrant, and repairing

3 The loan documents indicated the loan came from the First National Bank of Corning although Brad Nelson testified
that the bank also had a location in Paragould. Exhibit 8 at 21:2-19.
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a building. Exhibit 10. Mr. Alford testified in his deposition that the District originally requested
that the funding for the loan come from the USDA in order to take advantage of the protection
afforded to water providers under 7 U.S8.C. § 1926(b), which is the federal anti-curtailment statute.
Ms. Thompson testified that she was aware that the preference of the District’s Board was to
borrow from the USDA. Exhibit 14 ar 44:22-21. However, because the amount of the loan was so
small, Mr. Alford testified that it was not practical to borrow from the USDA. Exhibir 15 at 30:13-
21; 31:5-23.

Since the filing of the Complaint, the land upon which the East and Refurb Plants are
situated has been annexed into the City limits of Marmaduke. A certified copy of the Resolution
confirming the annexation is attached to the Affidavit of Betty Jackson, the City’s Recorder and
Treasurer, as Exhibit 11. The annexation documents confirming the annexation are contained in
Exhibit 12.

The District does not contend that it has ever had the right to provide water services to the
West Plant. However, it claims that the City has acted unlawfully by continuing to provide services
to its existing customer on the ground that the East Plant and Refurb Plant are located within the
District’s boundaries. The District believes that it has the exclusive right to provide water service
to any person or entity that resides within its boundaries. The City contends that it has a
longstanding relationship with its existing customer, ARI, and that neither the 1987 Order nor the
RWDA provide that the District’s right to furnish water within its geographical boundaries is
exclusive. For those reasons, as discussed in more detail below, the City is entitled to judgment as
a matter of law.

ARGUMENT

A. Summary Judgment Standard
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The law 1s well settled that summary judgment is to be granted by a trial court only when
it is clear that there are no genuine issues of material fact to be litigated, and the party is entitled
to judgment as a matter of law, Kolbek v. Truck Ins. Exch., 2014 Ark. 108, 431 §.W.3d 900 (2014);
Campbell v. Asbury Auto., Inc., 2011 Ark. 157, 381 S.W.3d 21 (2011). Once the moving party has
established a prima facie entitlement to summary judgment, the opposing party must meet proof
with proof and demonstrate the existence of a material issue of fact. Barrows v. City of Fort Smith,
et al., 2010 Ark. 73,360 S.W.3d 117 (2010); K. C. Props. of Nw. Ark., Inc. v. Lowell Inv. Partners,
LLC, 373 Ark. 14, 280 S.W.3d 1 (2008).

Courts have ceased referring to summary judgment as a drastic remedy. It is now regarded
simply as one of the tools in a trial court’s efficiency arsenal. When there is no material dispute as
to the facts, courts will determine whether “reasonable minds” could draw “reasonable”
inconsistent hypotheses to render summary judgment inappropriate. In other words, when the facts
are not at issue, but possible inferences therefrom are, the cowmt will consider whether those
inferences can be reasonably drawn from the undisputed facts and whether reasonable minds might
differ on those hypotheses. Filentje v. First National Bank of Wynne, 340 Ark. 563, 11 S.W.3d 531
(2000).

Defendant contends that a decision in this case turns on the interpretation of certain
Arkansas statutes. Issues that involve the interpretation of Arkansas statutes are matters of law ta
be decided by this Court and, ultimately, by the Arkansas Supreme Court if there is an appeat.
Board of Trs. of Univ. of Ark. v. Andrews, 2018 Ark. 12, *8, 535 S.W.3d 616, 621 (2018). In the
absence of a showing that the circuit court erred, the Arkansas Supreme Court accepts the Court’s
interpretation on appeal. Ifd. The primary rule of statutory interpretation is to give effect to the

intent of the legislature. /d The Supreme Court construes the statute “just as it reads, giving the
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words their ordinary and usually accepted meaning in common language.” fd. When the meaning
of a statute 1s not clear, cowrts look to the language of the statute, the subject matter, the object to
be accomplished, the purpose to be served, the remedy provided, the legislative history and other
appropriate means that shed light on the subject. dlcoa World Alumina, L.L.C. v. Weiss, 2010 Ark.
94, *3,377 S W.3d 164, 166 (2010). Cowrts seek to reconcile multiple statutory provisions to make
them consistent, harmonious and sensible. Brock v. Townsell, 2009 Ark. 224, *9, 309 S.W.3d 179,
186 (2009).

For the reasons discussed in more detail below, the City respectfully submuts that it is
entitled to judgment as a matter of law pursvant to Ark. R. Civ. P. 56.

B. The District does not have the exclusive right to provide water services within
its geographical boundaries.

In Count I of the Complaint, the District argues that it enjoys the exclusive right to sell
water to any person or entity residing in its alleged exclusive service territory. That argument fails
as a matter of law.

The City is a municipal corporation organized and existing under the laws of the State of
Arkansas and is a City of the Second Class. Ark. Code Ann. § 14-37-105. Municipal corporations
possess the power to “[p]rovide a supply of water by constructing or acquiring, by purchase or
otherwise, wells, pumps, cisterns, reservoirs, or other waterworks and to regulate them” Ark. Code
Ann. § 14-54-702(a)(1). Further, “[f]or the purpose of establishing and supplying waterworks, any
municipal corporation may go beyond its territorial limits.” Ark. Code Ann. § 14-54-702(b). Also,
“[a]ny municipality in the State of Arkansas owning and operating a municipal waterworks system
or a municipal sewer system or both may extend its service lines beyond its corporate limits for

the purpose of giving water service, sewer service, or both, to adjacent areas where the demand
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for service is sufficient to produce revenues that will retire‘ the cost of the service lines.” Ark. Code
Ann. § 14-234-111(a).

The District has maintained throughout this case that the right to serve customers in one
area necessarily precludes the possibility of another entity having the right to serve customers in
the same area. The District is incorrect. As stated in the depositions of Mr. Pigue, Mr. Nelson and
Ms. Thompson, the District relies solely on the 1987 Court Order that created the District as the
basis for its claim that it has the exclusive right to sell water within the boundaries set by the Order.
FExhibit O at 74:18-25; 75:1-8; Exhibit 8 at 14:11-25; 15:1-2; Exhibit 14 at 62:9-24. However, the
Order mentions nothing regarding exclusivity whatsoever. It simply established the District’s
existence and location. See Fxhibit 2.

Furthermore, as cited above, regional water distribution districts are created under the
authority of the RWDA, codified at Ark. Code Ann. §§ 14-116-101-801. Public nonprofit regional
water distribution districts may be organized for, among other things, “furnishing water to persons
desiring 1t.” Ark. Code Ann. § 14-116-102(4). The plain meaning of this statute is that the District
is authorized to furnish water to customers who want to buy water, which is not the case here. ARI
desires to continue to buy water from the City, and it should have the cheice to decide with whom
it does business. Additionally, the RWDA does not provide for a water district to monopolize and
hold an entity hostage if the entity has and desires an alternative source to acquire water service.
Simply put, the statutory provision that delineates the powers of water districts, Ark. Code Ann. §
14-116-402, does not state that the district’s authority to sell water is reserved exclusively for the
district.

When the 1987 Order and the applicable statutory provisions cited above are read jointly,

one cannot conclude that the District’s authority to sell water within its geographical boundaries
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1 absolute and exclusive, The General Assembly could have easily established the exclusive right
for water districts to sell. water to customers within their geographical boundaries if it so desired.

In further support of Defendant’s motion, the City notes that the East Plant and Refurb
Plant have now been annexed into the City pursuant to Ark. Code Ann., § 14-40-601. The
annexation was approved by this Court on June 19, 2018. See, Exhibit i1. Upon approval by the
Count, the City passed Resolution No. 061918 confirming the annexation of the land pursuant to
Ark. Code Ann. § 14-40-605. See, Exhibit 11. Upon passage of the resolution, “the territory shall
be deemed and taken to be a part and parcel of the limits of the city or incorporated town, and the
inhabitants residing therein shall have and erjoy all the rights and privileges of the inhabitants
within the original limits ofthe city or incorporated town.” Ark. Code Ann. § 14-40-606. Assuming
arguendo the District enjoyed an exclusive right to sell water to the ARI East and Refurb Plants
before the annexation, which the City disputes, the annexation certainly allowed ARI to continue
its business relationship with the City in order to receive all of its water and sewer needs.

Thus, Count I of the District’s Complaint fails, and the City is entitled to judgment as a

matter of law.

C. Ark. Code Ann. § 15-22-223 is inapposite to the undisputed material facts of
the case.

In Count II of the Complaint, the District contends that Ark. Code Ann. § 15-22-223
prohibits the City from selling water to any customer that has property lying within the
geographical boundaries of the District. Subchapter 2 of Article 15 addresses water resources, and
one of its stated purposes is to “[p]rotect the rights of all persons equitably and reasonably
interested in the use and disposition of water.” Ark. Code Ann. § 15-22-201(d)(2),

The District cites § 15-22-223(a) as support for its exclusivity argument, which provides:
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It is unlawful for a person to provide water or wastewater services to an area where

such services are being provided by the current provider that has pledged or utilizes

revenue derived from services within the area to repay financial assistance provided

by the Arkansas Natural Resources Commission, unless approval for such activity

has been given by the commission and the new provider has received approval

under the Arkansas Water Plan established mn § 15-22-503, if applicable.

To be an unlawful act under Ark. Code Ann. § 15-22-223, a person must: (1) provide water
or wastewater services to an area where such services are being provided by the current provider;
and (2) the current provider must have pledged or utilized revenue derived from services within
the area to repay financial assistance provided by the ANRC. Based on the undisputed material
facts, the District is unable to satisfy both elements of this statute; thus, its claims must fail as a
matter of law..

As to the first element, before the District began providing water services to any customers
in its geographical territory, ARI was already the City’s customer. The City is and alwajfs has been
ARI’s current provider. As to the second element, the District was indebted to the ANRC from
1995 to March 30, 2015; then from January 9, 2017 to present. When the District demanded that
the City stop providing water to the East and Refurb Plants on the basis that it alleged the exclusive
right to serve those Plants pursuant to Ark. Code Ann. § 15-22-223, the District was not indebted
to the ANRC, which is necessary for the statute to apply. In fact, the City was serving all three
ARI plants at a time when the District was not indebted to the ANRC.

Caselaw regarding water district territories is scant, but a review of federal caselaw that
interprets a statute similar to § [5-22-223(a) is instructive. In Pub. Water Supply Dist. No. 3 of
Laclede Cnty, Mo. v. City of Lebanon, 605 F.3d 511, 514 (8th Cir. 2010), a rural water district

alleged that the city was providing water and sewer services to customers within the district’s

boundaries. The district had obtained a loan from the USDA pursuant to 7 U.S.C. § 1926(b) for
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the purpose of extending and improving the district’s sewer system. /d. As a result, the district was
protected from competition by § 1926(b), which provides as follows:
(b) Curtailment or limitation of service prohibited
[tjhe service provided or made available through any such association shall not be
curtailed or limited by inclusion of the area served by such association within the
boundaries of any municipal corporation or other public body, or by the granting of
any private franchise for similar service within such area during the term of such
loan; nor shall the happening of any such event be the basis of requiring such
association to secure any franchise, license, or permit as a condition to continuing

to serve the area served by the association at the time of the occurrence of such
event.

At the time the district closed on the USDA loan, the City of Lebanon was already
providing sewer and water services to some customers within the district’s boundaries. After the
Joan closed, the city extended service to additional customers within the district’s boundaries who
were not already being served by the District, which never occurred here. ARI has always been
the City’s customer, and no other entity has ever supplied ARI with water and sewer services
besides the City.

In Lebanon, the Eighth Circuit held that the city did not violate the law by continuing to
provide service to customers it began serving before the district was indebted to the USDA. Id. at
519.

The following language from the opinion in City of Lebanon is relevant to the case before
this Court:

[T]f § 1926(b) permitted rural districts to capture customers that a city began serving

before a rural district obtained a qualifying federal loan, cities would not be willing

to invest in the necessary infrastructure to serve customers within a rural district's

boundaries because such investments would be rendered worthless by a rural

district that obtains a qualifying federal loan. Creating such a disincentive would
undermine the purpose of encouraging rural utility development. Additionally,

rural districts can continue to use § 1926(b) to protect their exclusive right to serve

their existing customer base during the time of the qualifying federal loan, thereby
ensuring the continued security of the loan. In sum, the plain language of'the statute,

12
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the rule in favor of giving effect to all terms in the statute, and our analysis of the

statute's purposes all confirm that the City did not violate § 1926(b) merely by

continuing to provide service fo those customers it began serving before the District
obtained the USDA loan.”

Furthermore, the Eighth Circuit also noted that the Sixth Circuit found a distinction
between offensive and defensive uses of § 1926(b). In Le-Ax Water Dist. v. City of Athens, 345
F.3d 701 (6th Cir. 2003), the court rejected a rural water district’s attempt to use § 1926(b) to
become the exclusive service provider for a new development it had not previously served. Id. at
708. The Court noted that § 1926(b) had always been applied only to situations in which there was
an actual encroachment on a water district’s existing area or users. /d In the instant case, Ms.
Thompson conceded in her deposition that at the time the District obtained a loan from the ANRC,
which closed on January 9, 2017, it was not receiving any revenue fiom the sale of water to ARI.
Exhibir 14 ar 45:9-12; 55:21.25; 56:1; 57:1-9. She also stated that in the loan application with
ANRC, the District pledged to repay the loan with revenues received from existing customers.
Exhibit 14 at 46:20-25; 47:1-3.

Here, the District’s attempts to gain the protection of Ark. Code Ann. § 15-22-223 have
been undeniably offensive. As Mr. Alford testified in his deposition, the District wanted to obtain
the loan proceeds from the USDA to obtain the protection of § 1926(b). When that proved
impractical, the District sought to use § 15-22-223(a) to take an existing customer from the City.
Mr. Alford testified:

Q All right. I want to show you a letter, this one is a couple of months

later, March 4, 2016, and this one 1s on your letterhead stationary

and purports to have your signature. It’s Exhibit Number Five.

* 605 F.3d at 518 {emphasis added).
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I’d ask you to take alook at it and tell me if you recognize that letter?
Yes, sir.
Okay. Do you recall sending this letter?
Yes, sir.
And it is addressed to the attention of Mr. Dave Fenter with the
Arkansas Natural Resource Commission, is that correct?
That’s correct.
And you are advising Mr. Fenter that the letter transmits a WWAC
application for improvements proposed at the Water District’s
original well located just east of Rector, Arkansas, is that correct?
Correct.
And for the uninformed here, what does WWAAC stand for?
That is the Waste and Wastewater Advisory Committee.’

* % ¥
On that second page, next to last paragraph, you give the total
estimated construction costs at $50,0007
Yes, sir.
And that the owner prefers approaching USDA. Rural Development
for these funds?
Yes, sir,
Okay. So, and you told me earlier that when you make one of

these WWAC applications you can request those funds from

3 Exhibit 15 at 26:6-

2
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either the ANRC or the USDA or something called
Community-something?
A Unlimited.
Q Unlimited. Thank you. So what would be the rationale for the
preference of getting the funds from USDA?
A Primarily to invoke 1926(b).
And that’s what’s called the Anti-Curtailment Statute?
A 1 think so.®
The District attempts to distinguish § 1926(b) from Ark. Code Ann. § 15-22-223(a) based
chiefly on the lack of the words “curtailed” or “limited” in the latter statute. However, the purpose
of the statutes remains the same: the protection of interests secured by taxpayer dollars. Like the
City of Lebanon, the City of Marmaduke has continuously provided water services to the East
Plant and Refurb Plant as simply a continuation of its existing customer relationship with ARI.
The City has never solicited customers within the District’s territory with whom it did not already
have a relationship. Continuing to provide water and sewer services to an existing, interested
customer surely qualifies as fitting within the purpose of the state statute. Common knowledge as
well as principles of equity and efficiency suggest that the City should remain ARI’s water and
sewer services provider.
To adopt the District’s argument would require a finding that the City is guilty of a
misdemeanor, which is inconsistent with the remedy sought by the District and the statutory

intent.” Moreover, according to Crystal Phelps, general counsel of the ANRC, the City has not

6 1d. at 30:7-23.
7 Any person who violates any provision of Subchapter 2 “shall be guilty of a misdemeanor and subject to
imprisonment not to exceed six {6) months or a fine not to exceed ten thousand dollars ($10,000), or both.” Ark. Code

Ann. § 15-22-204.
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acted unlawfully whatsoever under the provisions of ANRC Rule 605.1, which is simply a
restatement of § 15-22-223(a). Fxhibit 13 at 63:2-24.; Exhibit 17.

D. Providing water services to the East Plant and Refurb Plant does not constitute
a water development project such that the City needs approval by the ANRC.

Section 601.4 of the ANRC Water Plan Compliance Review Procedures provides that
water plan compliance approval is needed for water development projects. Exhibit 16, The only
way that the City would be required to submit a plan for water services to the ANRC would be if
the proposed work would fit under the definition of “project” under the 601.4. In her deposition,
Ms. Phelps testified as follows regarding the situation where the City simply continued serving an
existing customer:

Q Okay. Would you agree with me that one of the purposes of forming

a nonprofit water district, is to furnish water to persons who desire

it?
A Yes.
Q [f an entity is serving an existing customer, such as in this case ARI,

and ARI then expands its operation across city limits, is it your —
based upon your earlier testimony to Mr. Lyons, is it your testimony
that in order for — in order for Marmaduke to serve this new area at
ARI, they’ve got to come the ANRC and get some approval?

A It would depend upon whether service to this new entity increased
their water usage by more than 20 percent, Marmaduke’s water

usage. I would have to defer to the Title 6 rules for projects.®

ko

¥ Exhibit 13 at 54:21.25; 55:1-11.
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... And what I'm placing in front of you — I"'m not going to made
an exhibit, but it’s — if you read along with me, it’s entitled:
Arkansas Natural Resources Commission Water Plan Compliance
Review Procedures, Title 6, Effective 20127

Yes.

If you can find that for me, [ would appreciate it.

All right. What I was talking about is Section 602.4, Applicability.
Okay.

And this concerns the definition of project,

Okay.

And a project is a system expansion that would result in an
increase of more than 20 percent of the current average water
usage or treafment capacity.

And [ think that is the particular definition that would most likely
apply to Marmaduke. Because I don’t — think that the ARI
expansion would have been a use of water exceeding 80 percent of
Marmaduke’s capacity to produce drinking water.

All right,

So, if one of those were to apply, I think that would be the one.
Okay, so you're saying then, if providing service to an existing
customer, such as ARI, would require an increase of -more than 20
percent of the current average water usage or treatiment capacity,

they would need to come and — to the ANRC?

17
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A Yes.
Q And what would they need to do?
A They would need to apply for Water Plan Compliance approval.’

As reflected in the affidavit from Veneta Hargrove, the City’s water usage never increased
by more than 20% when 1t initially began supplying either the East Plant or the Refurb Plant. See
Exhibit 6. 1n fact, in 2006, when the City began serving the East Plant, there was a decrease in
water sales. The same 1s true when the City began serving the Refurb Plant. Ms. Hargrove has
provided attachments establishing these facts. Thus, the provision of service to the ARI East and
Refurb Plants by the City does not meet the definition of a project for which the City needed to
seek permission from the ANRC.

The District has also attempted to classify the City’s provision of water to ARI as a water
project under another subsection of Section 604.1. Section 604.1 B. (7) defines a project as
“[t)ransfer of a service area not yet receiving service from a utility but included within another
political subdivision’s approved service area or within another entity’s application for water plan
compliance approval.” In his deposition of Ms. Phelps with the ANRC, Plaintiff’s counsel asked
if this classification of water project was the exact situation involved with the City serving the ART
facilities situated within the geographical boundaries of the District. She responded that she was
not sure the two situations were the same. Exhibit 13 at 74:11-21, Plaintiff’s counsel then pressed
Ms. Phelps to agree that there is no difference between the terms “geographic boundaries™ and
“service area.” Ms. Phelps did not agree and told counsel the two terms were different. Exhibit 13

at 75:6-25; 76:1-9.

? Exhibit 13 at 55:19-25; 56:1-25.
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When the District moved for summary judgment earlier in this case, the District argued
that Arkansas Soil and Water Conservation Commission v. City of Bentorville, 351 Ark. 289, 92
S.W.3d 47 (2002) supported its position that the City needed prior approval from the ANRC. In
that case, the city argued that it had exclusive jurisdiction over its S-mile extraterritorial planning
area pursuant to Ark. Code Ann. § 14-56-413, such that it could enjoin the nearby City of Centerton
from implementing its own water development project. Bentonville was unsurprisingly
unsuccessful in this regard because, as the Court ruled, the ANRC retains the ultimate authority to
approve water development projects.

Here, in contrast to City of Bentornwville, the City did not engage or propose to engage in a
water development project. Furthermore, at no point did the City attempt to claim any sort of
exclusive jurisdiction. Assuming, arguendo, the City’s actions constitute a water development
project, which the City disputes, the appropriate remedy would be through the administrative
avenues of the ANRC. Although Section 15-22-223(c) grants allegedly aggrieved parties the
power to enforce that statute’s provisions by bringing a civil action against offenders, there is no
analogous provision for compliance with the Water Plan, Thus, the District’s Complaint should be
dismissed, and the City is entitled to judgment as a matter of law.

Assuming arguendo that the District had the exclusive right to serve the East

Plant, the District’s claims have been extinguished by the applicable statute of
limitations and the doctrine of laches and waiver.

Ark. Code Ann. § 16-56-105 provides for a three-year statute of limitations for all actions
founded on any contract or liability, expressed or implied; all actions for trespass on lands; and all
actions for taking or injuring any goods or chattels. This action may be fairly described as one of

express liability, trespass, or injury to goods. However, if none of these actions are determined to
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apply to this case, the maximum time allotted for suit would be five years after the cause of action
accrues under Ark. Code Ann. § 16-56-115.

Absent concealment, the statute of limitations begins to run upon the occurrence of the
wrong, and not when it is discovered. Rice v. Ragsdale, 292 S.W.3d 856, 860 (Ark. App. 2009).
Here, the District does not allege any acts of fraud or concealment on the part of the City because
none exists.

The District alleges that the City acted unlawfully when it began providing water and sewer
services to the East Plant in 2006, which was eleven years before the District filed suit and ten
years before the District demanded the City stop providing services to the East Plant and Refurb
Plant. Ms. Thompson testified in her deposition that the City provided water service to the East
Plant until 2015 without an objection from the District. Exhibit 14 at 71:7-20. This is despite the
fact that, as noted earlier, the District was clearly on notice of a claim it might have back in 2006.
Thus, the maximum time allotted to file suit has long passed.

Furthermore, the District seeks an injunction to prevent the City from furnishing water to
the East Plant and Refurb Plant. See § 21. This claim is subject to the equitable defense of laches.
Laches is based on the equitable principle that an unreasonable delay by the party seeking relief
precludes recovery when the circumstances are such as to make it inequitable or unjust for the
party to seek relief. Quarles v. Courtyard Gardens Health and Rehabilitation, LLC, 2016 Ark.
112, 488 S.W.3d 513 (2016); Royal Oaks Vista, LLC v. Maddex, 372 Ark. 119, 271 SW.3d 479
(2008). The laches defense requires a detrimental change in position of the one asserting the
doctrine, as well as an unreasonable delay by the one asserting his rights against whom laches is

invoked. Summit Mall Co., LLC v. Lemond, 355 Ark. 190, 132 S.W.3d 725 (2003).
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While the District sat on its alleged exclusive right to supply water to the East Plant and
the Refurb Plant, the City continued to adopt budgets that included the revenue from serving its
existing customer and maintaining the infrastructure required to serve the customer. Exkibir 1, §
29, Because the District waited a decade to attempt to enforce its alleged right, overlooking that
unreasonable delay would greatly prejudice the City and encourage stale claims, rather than
diligence, fairness, and judicial etficiency. The District had nine years from 2006 to 2015 to
enforce its alleged exclusive right to service the East Plant and Refurb Plant while being indebted
to the ANRC. The District waived any alleged right by waiting long after the statute of limitations
had passed to issue a demand on the City and subsequently file suit. Requiring the City to stop
providing services to ifs existing customer is not an equitable resolution. Because the District failed
to assert its alleged rights in a timely manner, it should be barred from benefitting from said delay

by the doctrines of laches, waiver, and the statute of limitations.

CONCLUSION

When the law is applied to the undisputed material facts in this case, the Court should
decide as a matter of law that the District does not have the exclusive right to supply water service
within its geographical boundaries. The District’s claims have also been foreclosed by the
annexation of the land on which the East and Refurb Plants lie. Furthermore, the undisputed
material facts demonstrate that the City of Marmaduke did nothing unlawful under Ark. Code Ann.
§ 15-22-223(b) n serving the ARI facilities the District claims it has the exclusive right to serve.
Finally, any claim thai the District may have had was asserted well outside of the most generous
statute of imitations of five years. And, with respect to any claim for the equitable relief of an

injunction is barred by the doctrine of laches. There is no material fact in dispute in this case. The
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City respectfully submits that it 1s entitled to judgment as a matter of law pursuant to Ark. R. Civ.

P. 56.

BY:

Respectiully submitted,

i

W, Wlrgpn Co Mlppin 27
William C. Mann, III, AR Bar No. 79199
Attorney for Defendant
P.O. Box 38
North Little Rock, AR 72115
TELEPHONE: 501-374-3484, ext. 231
EMAIL: bmann/@arml.org

Gabrielle Gibson, Ark. Bar No. 2018113
Attorney for Defendant

Post Office Box 38

North Little Rock, AR 72115
TELEPHONE: (501) 537-3783
EMAIL: ggibson(@arml.org

CERTIFICATE OF SERVICE

[, William C. Mann, III, hereby certify that on March 7, 2019, that a true and correct copy
of the above and foregoing has been served upon the attorney(s) of record as referenced below, via

first class mail and e-mail:

Jim Lyons

Lyons & Cone, P.L.C.
P.O. Box 7044
Jonesboro, AR 72403
\lvonst@leclaw.com

22
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William C. Mann, ITI, AR Bar No. 79199
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INTHE CIRCUIT COURT OF GREENE COUNTY, ARKANSAS
CIVIL DIVISION

Yool
I~

MA 015

BREENE 40, CIRCUIT CLERK

]

8T, FRANCIS RIVER REGIONAL

WATER DISTRICT PLAINTIFF
V. No, 4CV-281T7-219-MEB
CITY OF MARMADUKE, ARKANSAS DEFENDANT

DEFENDANT’S MOTION IN LIVIINE

Comes now, the City of Marmaduke, Arkansas, ("the City”), by and through its attorneys,
Williarn C. Mann, I and Gabriclle Gibson, and for its Muoijon in Limine, states:

1, Defendant anticipates that Plaintiff may aitempt to introduee evidence as to
Defendant’s partial financial coverage under the Arkansss Municipal League’s Municipal Legal
Defsnse Program. For the reasons set forth more specifically in the accompanying brief, the above
deseribed information is inadmissible under Azkanses Rules of Evidence 401, 402, and 403, and
as such, should be excluded.

2. Defendant anticipates thet Plaintifl may attempt to introduse fo the jury that
undersigned counsel are eroployed by the Arkansas Municipal League Municipal Lege! Defense
Program and that he should be entitled to inguire of prospective jurors if they have aoy
commection with the Arkansas Municipal League or if any other family members do. For the
reasans set forth more specifically in the accompanying brief, the above deseribed infbrmation is
inadmissible under Arkansas Rules of Evidence 401, 4{52, and 403,

3. Thus, Defendant respectfully requests that the Court order zll parties, their

attorneys, and their witnesses to refrain from eliciting testimony, mentioming, or alinding to in any
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fashion whatsosver, directly or indirectly, the matters set foxth herein, If counsel for any party
should be of the opinion af any time during the trial that mattors conaived horein which the Court
has ruled as inadmissibie have become admissible or the Court's ruling unclear, it iz requested that
the Couri order counsel to approach the bonch for a discussion outside the hearing of the jury prior
to mentioting such matier,

4, Defendant also requests that the Court order all counsel o make the Court’s ruling
on the matters contained hefein known o the parties and their witnesses so that the matters which
the Court reles are inadmissible will not be inadveriently mentioned at trinl,

5. Tharefore, Defendant moves this Court ix Zimine to exclude all evidence, tegtimony,
or grgument, regarding the information in the sbove ennmersted parsgraphs for the reasons set
forth more fully in the accompanying brief.

5. A Briefin Support has been filed contemporateously harewith setting out the facts
and the conclusions of law regarding these issues.

WHEREFORE, Deferndant prays that the Court grant #ts Motion in Limine and for alt

other just and prover relief to which it is entitled,
Respectiully suboyitted,

BRY: f«} tAfasi Co ¢¥ Grane 705
William C. Mang, T, AR Bac No. 79199
Attorney for Defendant
P.O, Box 38
Morih Little Rock, AR 72115
TELEPHONE: 301-374-3484, exz. 231
EMAIL: bmann@arml.org
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Gabrigtle Gibson, Ark. Ber No, 2018113
Attorney for Defendant

Post Office Box 38

North Little Rock, AR 72118
TELEPHONE: {501} 537-3783

EMALL: ggibson@arml.org

CERTIFICATE OF SERVICE

1, William C. Mann, I, hereby certify that on Mareh 21, 2019, that a tre and correct copy
cf'the above and foregoing has been served upon the attorney(s) of record as referenced below, via
first cless mail and e-mail:

Jimx Lyans

Lyons & Cons, F.L.C.
P.O, Box 7044
Jonesboro, AR 72403
ilvons@leclaw.com

f e
: 2 A LA
i:i«vuj e T e i

£

William C. Maon, 1, AR Bar No, 79169
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FILED
N THE CIRCUIT COURT OF GREENE COUNTY, ARKANSAS
CIVIL BIVISION MAR 2 1 2019
GREENE CO. CIRCUTT CLERK
ST, FRANCIS RIVER REGIONAL

WATER DISTRICT PLAINTIFF
V. No, 4CV-2017-219-MR
CITY OF MARMADUKE, ARKANSAS DETENDART

DEFENDANT’S BRIEF IN SUPPORT OF ITS MOTION IN LIMINE

Comes now, the City of Marmaduke, Arkanses, (“the City™), by aund tirough its attornzys,
William C. Mann, 1T and Gabriells Gibsen, and for its Brief in Support of Motion in Limine,

s{atas;

A. DEFENDANT'S PARTIAL MONETARY COVERAGE UNDER THE ARKANSAS
MUNICIPAL LEAGUE'S MUNICIPAL LEGAL DEFENSE PROGRAM AND
DEFENSE COUNSELS' EMPLOYER.

Defendant anticipates thet Plaintiff may attempt to introduce evidence that the Arkansas
FMuvicinal League is the administrator of a municipal legal defense program that will be partially
respousible for paying any potential judgment, exclusive of sny potential punitive demages,
rendered against Defendant. Defendant further anticipates thet Plaintiff will attemnpt to introduce
to the jury that undersigned connsel is cmployed by the Arkansas Municipal Lesgue Musnicipal
Legal Defense Prograwmn, and that he should be entitied to inguire of prospective jutors if they have
any connection with the Arkansas Municipal League ov if any other family members do,

Arkansas Rule of Evidence 401 states that “[rielevant evidence means gvidence having any
tendency to make the existence of sny fact that is of consequence 1o the detenmination of the aotion
more probable than it would be without the evidense” Ark. R. Evid. 401, Arkansas Rule of

Evidence 402 states, in relevant part, that “[eJvidence which is not relevant is noi admissiple.”

1
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Ak, R, Bvid. 402, Arkansas Rule of Evidence 403 states that “[a]lthough relovant, svidence may
be sxciuded if its probative value is substentially outweighed by the danger of unfair prejudics,
confusion of the issues, or misleading the jury, or by considerations of undue delay, waste of time,
or naedless presentation of cumulative avidencs.™ Ark, R, Evid, 403,

While ths municipal legal defense program is not insurance, it Eiﬁé‘féﬁéé" as & risk
management peol and should enjoy the sune protection fhat an insurance corapany doss Fom
being named &5 a responsible party within the hearing of the jury. Griffin v. Hilke, 304 F.2d 1052,
1057 (8th Cir. 1986} (reference to evidence of insurance or other indemnidly penctally
Inadmissible), As such, the jury’s knowledge of & fund regponsible for the payment of eny damages
might induce the fory to render an unduly gensrous sward of damages, Id, or to decide the cess
on improper grounds, Mipgins v. Hicrs Co., 756 F.24 681, 684-85 (Bth Cir. 1983); York v. Young,
271 Axk, 266, 508 (198Q) (a3 & general rule, i is Impreper for either party to introduce or eligit
evidence of the other party’s insurance coverage); Younts v. Boldor Elec. Co., Inc., 832 8.W.2d
832, 834 (Ark, 1992) (same).

The nature and oxtent of apy funds available to Defendant do not tend to make any fiel of
consequence to Plaintiff’s claims more or less probzble. Morsover, it would be highty prefudicial
for the jury to hear that there might be a pool of money available to saiisfy any judgment it may
awazd. Therefore, evidence of such would be irelevant and should be excluded as such. Defendant
respectfully requests that this Cowrt exclode evidence of the Arkanses Municipal League’s

represeniation and coverage of Defendant in this case, and that counsel for Defendant are

employed by tha Arkansas Munieipal League.
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B, CONCLUSION

Defendant requests that the Court order all perties, their sttormeys, and their witnesses to
refrain fromt mentioning or alluding fo in any fashion whatsoever, direstly or indirectly, the matters
set forth herein. If counsel for any party should be of the opindon at any time during the trial that
matters contained herein which the Court has ruled as inadmissible have become admissible or the
Court’s ruling unclesy, it is requested that the Court order counse! {0 approach the bench for a
discussion outside the hearing ofthe jury prior to mentioning such matter, Defendans also raquests
that the Court order 21l counsel to make the Court’s ruling on the matters confained herein known
to the pariies and their witnesses so that the matters which the Court rules are inadmissible will
not be inadvertently mentioned st frial. Therefore, Defendant moves this Court in imdme to exclude
all evidence, testimorny, or ergument, regarding the information contained in its motion i Hmine
and brief in support for the reasons got forth in this brief.

WHEREFORE, Defondant prays that the Court grant its Motion in Limine and for all other

just and proper relief to which it iy entitled,
Regpectfuily submitted,

BY: !’Jm{.ﬂw—h {‘}:’m :;i""}?i?ﬂ-m»-w? *:E‘VW "
Williare C. Mann, [T, AR Bdr No. 79199
Attomney for Defepdant
P.O. Box 38
MNorth Listle Rock, AR 72115
TELEPHONE: 501-374-3484, ext, 231

EMAIL: bmann@armi.org

Gabrielle Gibson, Atk Bar No, 2018113
Antorney for Defendant

Post Office Box 38

North Little Rock, AR 72113
TELEPHONE: {(501) 537-3783

EMATL: ggibson@sarmlorg
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CERTIFICATE OF SERVICE

I, Willism €. Maan, IT, hereby certify that on March 21, 2019, that a true and correct copy
ofthe above acd foreseing has been served npon the attomey(s) of record as referenced below, via

first cless mail and e-1nail;

Jira Lyons
Lyons & Coune, P.L.C.
P.O. Box 7044
Jonsshoro, AR 72403
jlyons@lesiav.com

.

“““"“."v.

syt C 60Gunymmm
William €, Mann, I3, AR Bar Ho, 79195
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IN THE CIRCUIT COURT OF GREENE COUNTY, ARKANSAS

CIVIL DIVISION
FILEG
ST. FRANCIS RIVER REGIONAL MAR 28 2619
WATER DISTRICT
GREENE CO. CIRCUIT CLERK
Plaintiff
Vs. Case No. CV 2017-219

CITY OF MARMADUKE, ARKANSAS
Defendant

RESPONSE TO DEFENDANT’S
MOTION FOR SUMMARY JUDGMENT

Comes the Plaintiff, St. Francis River Regional Water District (“SFRRWD”), by and
through its atterneys, Lyons & Cone, P.L.C., and for its Response to Defendant’s Motion for
Summary Judgment, states:

1. That SFRRWD is an Arkansas regional water distribution district subject to the
Regional Water Distribution District Act with its principal place of business in Greene County,
Arkansas.

2. That Marmaduke is an Arkansas municipal corporation located in Greene County,
Arkansas (“City of Marmaduke™).

3. That SFRRWD was formed on July 27, 1987 and, at that tim.eI:, _this Court
approved certain lands as SFRRWD’s exclusive geographical SelViOéT‘ié&iTOTy, which included
all of Section 18 lying south and east of the St. Louis Southwestern Railroad Line in Township
18 North, Range 7 East. (Attached hereto and incorporated by reference herein as Exhibit A is a

of the Order establishing the district which includes a listing of all of SFRRWD)’s service
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territory. Additionally, attached hereto and incorporated by reference herein as Exhibit B is a
plat map showing the portion of Section 18 lying south and east of the Railroad Line. Finally,
attached hereto and incorporated by reference herein as Exhibit C is an aerial map showing the
western boundary of Section 18 marked in red).

4, That American Railcar Industries, Inc. (“ARI”) is a foreign corporation authorized
to do business in Arkansas with offices located in Marmaduke, Greene County, Arkansas.

5. That a portion of the land which comprises the Marmaduke campus of ARI is
located in the SFRRWD water service territory and a portion of the Marmaduke campus is
located in the City of Marmaduke’s water service territory. Further, the Marmaduke campus of
ARI has a separate building located in SFRRWD’s water service territory.

6. That as shown on Exhibit C the red line shows the dividing line between two (2)
separate buildings located on the ARI campus. The portion labeled as No. 2 on Exhibit C is the
western portion of the ARI campus which is located in the City of Marmaduke’s territory and the
portion labeled as No. 3 on Exhibit C is the eastern portion of the ARI campus which is in the
territory of SFRRWD. The buildings marked as No. 3 on Exhibit C are the buildings of ARI that
are in the service territory of SFRRWD and are the buildings in question that use such water
service.

7. That the City of Marmaduke is providing water service to the buildings shown as
No. 3 on Exhibit C even though they are outside the City of Marmaduke’s service territory as
they were not located in the City limits of the City of Marmaduke until 2018 and have been since
1987 and remain within SFRRWD’s service territory.

3. That despite the request by SFRRWD for the City of Marmaduke to discontinue

water service to ARI for the buildings shown as No. 3 on Exhibit C located within SFRRWD’s
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service territory, the City of Marmaduke has failed and refused to do so. Originally, the City of
Marmaduke voted in favor of returning the water service of ARI’s buildings located within
SFRRWD’s service area to SFRRWD. (Attached hereto and incorporated by_ reference herein as
Exhibit D is a true and correct copy of the letter by Mayor Dixon which was approved by the City
of Marmaduke’s City Council Meeting along with an aerial map, which were admitted,
respectively, as Exhibits 1 and 2 to Mayor Dixon’s Deposition).

9. That the Arkansas Natural Resources Commission (the “Commission™) has not
approved or otherwise authorized the City of Marmaduke to provide water service in SFRRWD’s
territory and, specifically, has not approved or otherwise authorized the City of Marmaduke to
provide water service to ARI for the building shown as No. 3 on ExhiEit C which is located in
SFRRWD’s territory. Additionally, the City of Marmaduke has not received approval under the
Arkansas Water Plan as established in Ark. Code Ann. §15-22-503 or under any other statute,
rule or regulation controlling the right to provide water to any certain location. Finally, the City
of Marmaduke has not taken any action to seek approval of water service to the ARI buildings
located in the SFRRWD’s service area to the City of Marmaduke.

10. That SFRRWD has received financial assistance from the Commission and has
pledged its revenue from services rendered to repay said financial assistance. (See Page 46, lines
20-25; Page 47, lines 1-3 and Page 66, lines 9-12 of the Deposition of Tonya Thompson.
Pertinent pages of the Deposition of Tonya Thompson are attached hereto and incorporated by

reference herein, collectively, as Exhibit E.)

11, That pursuant to Ark. Code Ann, § 15-22-223 and Section 605.1 of the Arkansas
Natural Resources Commission Water Plan Compliance Review Procedures, the City of

Marmaduke is not entitled to provide water to the portion of ARI which is located in SFRRWD’s
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territory. Further, the City of Marmaduke has not received approval to provide water to Building
No. 3 of the Marmaduke Campus of ARI pursuant to permission or under any applicable legal
authority, law or regulation including those listed above. (See Page 30, lines 1-17; Page 70, lines
14-25 and Page 71, lines 1-7 of the Deposition of Crystal Phelps. Pertinent pages of the
Deposition of Crystal Phelps are attached hereto and incorporated by reference herein,
collectively, as Exhibit F.)

12. That as a result, the City of Marmaduke is not entitled to summary judgment in
this matter because such service territory is in the service area of SFRRWD and no approval of
such service by the City of Marmaduke has been sought or granted by the Arkansas Natural
Resources Commission. Therefore, there are fact questions which remain to be resolved at trial.

WHEREFORE, Plaintiff, St. Francis River Regional Water District, prays as follows:

a. that Defendant’s Motion for Summary Judgment be denied;
b. for its costs and attorney’s fees; and
C. tor all other proper relief to which this Plaintiff is entitied.

LYONS & CONE, P.L.C.
P. O. Box 7044
Joneshoro, AR 72403
(870) 972-5440

By: \J' Z'rf"/

State Bar qgj 77083
Attorneys Idr Plaintiff

FAWP6DNSFRRWD!Resp2. marmaduke. MS1.wpd
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CERTIFICATE OF SERVICE

The undersigned attorney hereby certifies that he has served a copy of the foregoing
pleading to the attorneys of record for all other parties in this action by each of the means
checked below:

placing same properly addressed in the United States mail with sufficient postage
affixed;

placing same properly addressed via certified mail, return receipt requested in the
United States mail with sufficient postage affixed;

placing same properly addressed via express mail in the United States mail with
sufficient postage affixed;

delivering the same to FED EX or UPS for overnight delivery properly addressed;
via facsimile;

-\/ via hand delivery; and/or
l/ via e-mail.

on this 28" day of March, 2019.

Jim Lyons U

FAWPOO\SFRRWD\Resp2 marmaduke MS). wpd
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IN THE CIRQUIT COURT OF GREENE COUNTY, ARKANSAE
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on thie 27th day of July, 1487, cowrt belng in messlom, thare
| waz presented to the court the petition kenring cignaturee of more

“then 100 guelified voters residing wr owniny lsndy eitusted within
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Thereupon,

I Conservetion Conmiscion &z Filef horein, the proviens ordsrs of this
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! werning order ee lssue2 by the olrouit court clerk herein, the proof
§ of publicetion of the notice of hespriry end warning ordor s f£iled

herwin, the testinony of witnewces, ctatenente of counesl, end other
from e2l)l of walch the court doeg find ez

| thinge, facke &nd natters,
folleows:
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gtet, nn., 21-1401, ok, Aed.

thig procesading pursuant to krk.

2. kotica of thie hsaring wap bede in the €ime end in the

1887, entered st June 23, 197,

lof Jurs 22,
oz ocganizetion hee flled mny cbisotlan

|
i I. Ho pereon, entity

"cr oppocition to the establishment of thls proposed publie,
end ne pRIeon,

‘monprofilt, Togicnel wioter <istdbubion distzict,
[ sntity or ozgenisetion epporred on the date ext for the hezring of

Ithis natter &nd eppasition to the asbsklighrnant, eltheush suffiofent
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: potition &2 filed herein, the report of the Arksness Bell and Water |

.msnner gc provided by lew ond in socordsnor with thir coart's onder
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_’s oppartunities vere given by the acurt to hozr any porson with

. oppositien to the granting of geid petitiocn.
\ There ir & definite necd for & weter dietribution eysten

€.
;i'tu zervics the shove described territory and the reslidents within
E ezid territory, duz to the cvorpll poar queliiy end quantity of

vater which i& avelleble to the recidents of the dietrict ae z
;:' wholc.
5.
ifinamcinq end construction of the regleonzl srzater distribution
i‘ digtrict within the shova described Barpitery, end the cohstructisn

end maintesance of £ reglonal water distribotion dimbtrict within tha

2deguate plens hive been nade mnd formulzted for ths

I Bbova desoribed territery will improve the overall stendard ef

Jl living &nd haalth e=nd welfare of the residents of Ehe tsrritory, and
The conrt

contribute to the écononic development of the tsrritercy.
‘ findes that the estsdlizhmont of such & dictrict wonld be in the basi
- interset of the percons reeiding in or owning lznds within the

_épropuse:d diztrict.
: 6- The relizf as eonght by the petitioners herein iz hezaby
grented and & reglemel waber distribution Jdistrict embrecing the
lende gw hereinebove demcrlbed end es sct forth in Exhiblep nas
inercto should bs ant the eane lo hereby estebliched, which disbrict
E; chell bs knewn es the "gt., Frzncls River Reglonel Waterx Distribution
Dietrict," with #l1 rights, pevers end dutlicr enumerzted iz Ark,

2fate, Ann, Zi-2401, €t. Eog., ettapdenh thersto,
7. It le necceoeary end dezireble that ¢ board of dircotors

[for ecid reglarnal vater dlgtribution 4district e initially
‘:estzblished in & number in exescee of thrac dus to ths lzrgs

_'Igeographic pree anccmpenked by the gistrict, The court dows Ling
‘thet in ordsr that & bosrd of directors consleting of eoven waabers

‘zhall be ustebliched,
‘.' - 38 The follewilny individaale,
regidipg within the district, &re heredy eppointed by the court to

)
the bosrd ©2 direotors of the gt. Frencle Blvor raglonzl weter

whe =mre guelified votersz
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Distribution Digktrict: Gerald cpalg, John Devis, Ech Ridgs, Tomny

Euetar, Ronald Piguz, Br., J. W. "Soapy® Thonpzon, and Billy Ja

| Trecer. UOpon their orgenizetlonsl moceting, eeld board of directors
|

shall Jdraw for terms, with initiel teras of the bezrd boing
_! ecteblighed s follews: Two terms anding Deccober 31, 15681 two |

. terms ending Docorbar 31, 15807 =nd thraoc toerus endine Dacomhor 31,

i 1022,
! I7 IS, TEEREFORE, by the oourt,
" end decresed that the patition e £illad bherein sheuld be granted and

poncidared, ordersc, a2djudged

that thers hareby is ecteblished & regiongl weter distribution
i dietrict to be known &6 the Mgt. Franeics River Heolonel ¥ater
| Dictribution Distrlctr® thet the inftisl hosnd of directers ensil
consiet of peven membsrsy thot the individusle et hereingbove nzmed
end cet rorth ere appointe2 to thes initiel koxrd of dirsctore, with
the termv to ba esteblished wpon the orgonizetional meeting of the

board,

Propanted by:

QOODRIN, HAKILTPON & MOORE

“P. O, Box TE6
Farmgould, rkoneey 72451-0726
.Telephans (501l)239-2225




LEGAL DESCRIPTIGR L

5T. FRANCIE RIVER REGIONAL VATER DISTRIBUTION DISTRICT
1.} CRAIGHEAD COUNTY:

4.) TOWESHIP 13 HWORTH, RANGE & EAST:

"~ ALL THAT. PART OF SECTION 1 LYING WEST OF THE ST. FRANCIS
®RIVER, ALL OF SECTIONS 2, 3, &, 5, 6, 7, &, 9, 10, it, 15, 1§,
21, ARD 28 AND THAT PART OF SECTIONS 12, 14, 22, 29, AND 33 LYTHG
WEST OF THE.S§T. FRAHGIS RIVER AND THE EAST HALF OF SECTIOHNS 17,
20, 29, AWD 32 ALL IN TOWNSHIP 13 NORTH, RANGE ¢ EAST OF THE 5TH
PRINCIPAL MERIDIAE 1IN CRAIGHEAD COUNTY, ARKAWSAS.

.B.) TOWNSHIP 13 HORTH, RANEE 5 EAST:

ALL OF SECTIONS 1 AND 12 1IN TOUWNSHIP 13 NORTH, RANGE 5 EAST
OF THE 5TH PRINCIPAL MERIDIAN IN CRAICHEAD COUNTY, ARKANSAS.

C.) TOWHSHIP 14 MORTH, RANGE & EAST:

THAT PART OF .5BECTIONS &, 9, 16, 22, 27, 26, 25 AND 36 LYIRG
SOUTH AND WEST 0F THE S5T. FRANCIS RIVER, ANL ALL OF BECTIONS 5,
$, 7, B, 17, 18, 19 20, 21, 28, 29, 32, 33, 34, AND 35, AND AlL
THAT ~ PART OF SECTIONS 30 AND 31 LYIHG SOUTE AND EAST THE BIG BAY
PITCH ALL IN TOWHNSHIP 14 HORTH, RANGE 6 TAST OF THE 5TB PRIKCIPAL
MERIDIAN IN CRALGHEAD COUNTY, ARKAHSAS.

D.) TOWNSHIF 35 NORTH, RAHGE 5 EAST;:

ALL OF SECTIONS 1, 2, 11, 12, 13, 14, 15, 22, 23, 24, 25,
26, 27, 34, 35, AND 3%5; AND ALL THAT PART OF SECTIONS 3, 10, AND
14 LYIKG SQUTH AND EAST OF THE 8% LOVIS SOUTHWEISTERN RAILROAD ALL
IN TOWHSHIP 15 NMORTH, RANGE 5 EAST OF THE S5TH PRINCIPAL MERIDLAN
IH GRALGHEAD COUNTY, ARKAMNSAS.

E.) TOWNSBIF 15 WORTH, RANGE 6 EAST:

ALL OF SECTIONS 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 14,
15, 16, 1%, 1B, 19, 20, 21, 22, 28, 29, 30, 31, AND 32; AND ALL
THAT ?AQT‘OF'SEUTIONS i3, 23, 27, 33, AND 34 LYING WEBT OF THE &T
FRANCEIS RIVER ALL IN TOWNSHIP 15 NORTH, RANGE 6 EAST OF-THE 57TH
PRINCIPAL MERIDIAN IN CRAIGHEAD COUNTY, ARKANSAS.

s
-
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I1l.) GREENE COUNTY:

A.) TOUNSHIP 16 HORTH, RANGE 6 EAST:

.. ALL_OF SECYTIONS.I1, 2, 3, 10, 11, 12, 13, 14, 15, 16, 17, 20,

21, 22, °23, 24, 25, 26, 27, 28, 29, 32, 33, 34, 35, AND 36; AND
. THE EAST HALF OF SECTIONS 18, 19, 30, AXD 31 AND THE SOUTHWEST
"QUARTER OF 31 ALL YN TOWNSHIP 16 NORTH, RANGE 6 EAST OF THE S5TH
_PRINCIPAL MERIDIAN IN GREENE COUNTY, ARKANSAS.

B.) TOHNSHIP 16 NORTH, RANGE 7 EAST:

A

C ALl, OF SECTIONS 5, 6, 7, AWD 18 AND THAT PART OF SECTIONS 4,
§, 17, 19, ARD 30 LYIWG UEST OF THE BT. FRABCIS RIVER ALL IWN
TOWNSHIP 16 WORTH, BRANGE 7 EAST OF THE 57H PRINCIPAL HMERIDIAN IR
CREENE GUUNTY, AREARSAS.

C.) TOWHSHIP 17 NORTH, RANGE & EAST:

CALL OF SECTIONS 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13,
14, 15, 16, 17, 18, 21, 22, 23, 24, 25, Z6, 27, 28, 34, 33, AWD
36, AND THAT PART OF THE HORTH ONB-QUARTER OF SECTIOR 19 LYIHG
NORTHE AND EABT 6F THE CITY LIMITS OF THE CITY OF PARAGOULD AND
THE HORTH ONE~QUARTER OF SECTIOR 20 ARD THEE EAST THREE~QUARTERS
QF THE BS0UTH TEREE-QUARTERS OF SECTION 20 AND THE EAST RALF OF
SECTIOR 29 AND ALL OF THAT PART OF THE EAST HALF OF SECTION 33
LYING WNORYH OF THE CITY LIHITS OF THE CITY OF FPARAGOULD,
ARKANBAS, ALL IH TOWHSHIP 17 HORTH, RANGE 6 EAST OF THE OSTH
PRINCLIPAL HERIDIAN IE GREENE COUHNHTY, ARKANSAS.

b.} TOWHNSHIP 17 HORTH, RANGE 7 EAST:

ALL OF SECTIoNS I, 2, .3, &, 5, 6,-7, B, 9, 10, 11, 15, 186,
17, 1&, 13, 20, 21, 28, 29, 20, 31, AND 32 AND ALL THAT PART OF
EECTIONS 12, 14, 22, 23, 27, AND 23 LYING NORTH AND WEST OF THE
ST. FRANCIS RIVER, ALL IF TOWNSHIP 17 NODRTH, RARGE 7 EAST OF THE
5TH PRIBCIFAL MERIDIAN IN GREENE COUNTY, ARKANSAS.

E.) TOWNSHIP 17 HORTH, RANGE 8 EAST:

ALL _THAT PART OF SECTIONS 3 ARND & LYING MORTH AND WEST OF
THE S8ST. FRANCIS RIVER, ALL YN TOWHSHIP 17 HNORTH, RANGE 8 EAST OF

THE 5TH PRINCIPAL MERIDIAM IN CREENE COUNTY, ARKANSAS.

F.) TOWRSHIP 18 RORTH, RANGE 5 EAST:

THE EAST HALF OF SECTIONS 24, 25, AND 36 ALL IN TOWNSRIP 18
NORTH, RANGE 5 FEAST OF THE 5TH PRINCIPAL MERIDIAN 1IN GREERE
COUNTY, ARKAKSAS,

PAGE 2 OF & PAGES
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GREEKE COUNTY (CONTINUED)

G.) TOUNSHIP iﬁ NORTH, RANGE & EAST:

ALL TRAT PART OF SECTIONS 19, 20, 21, 22, AND 23 LYING SOUTH
OF, THE NORTH 230 FPEET THEREOF ANP ALL OF SECTIONS 25, 26, 27, 28,
2¢, 30, 31, 32, %3, 34, 35, AND 26 AND ALL THAT PART OF SECTION
24 LYINC . SOUTH AND WEST OF THE CITY LIMITS OF THE CITY OF
HARMADUKE ALONG THE WUEST SIDE OF THE §T. LOUIS SOUTHWESTERN
RAILROAD AND ALL THAT PART OF SECTION 24 LYING SOUTH AND EAST OF
THE CITY. LIMIZE OF PHE CITY OF MARMADUXE ALONG THE EAST SIDE OF
THE ST.LOVIS SOUTHWESTERN RAILROAD, ALL IN TOWNSHIP 18 HORTH,
RANGE 6 FEAST OF THE 5TH PRINCIPAL MERIDIAR IN GREENE COUNTY,
ARKANSAS.

Fl.) TOWNSHIP 18 NORTH, RARGE 7 EAST: ﬁ%ﬂiy

~ ALL OF SECTIONS 9, 13, 14, 15, 16, 17, 19, 20, 21, 22, 23,
24, 25, 26, 27, 28, 29, 30, 31, 32, 35, 34, 35, AND 36 AND THAT
PART OF SECTIONS 4, 5, 8, 7, AND @Ej&rzma SOUTH ARD EAST OF THE
BT. LOUIS SDU‘I‘HHESIERH RATLROAD, ATLL I® TOYNSHIP 18 NDRTE, PANGE

”“%hHT“"U“‘TH“‘?TB’?EIEﬁI?‘ITTEﬁiDIAN IN GREEEN COUNTY, ARKANSAS.

1.) TOWNSHIF 18 NORTH, RANGE 8 EAST:

ALL OF BSECTIONS ie, 17V, 18, 19, 20, 30, AED 31 AND THAT PART
OF SECTIONS 15, 21, 29, AND 32 LYING HORTH AND WEST OF THE 5T.
FRAWCIS .RIVER ALL IN TOWNSHIP 1B MORTH, RANGE B8 EAST OF THE O5S7TH
PRINCIPAL MERIDIAN I GREENE COUNTY, ARKANSAS.

J.) TOWHSHIP 19 HORTH, RANGE 7 EAST:

ALL THAT PART OF SECTION 33 LYING SO0UTH AND EAST OF THE ST.
LOUYE SOUTHVYESTERN RAILROAD ALL IN TOWNSHIP 19 NORTH, RAWGE 7
EABT OF THE S5TH PRINCIPAL MERIDIAN 1IN .GREEVE COUNTY, ARKANSAS.

PAGE 3 0¥ 4 PAGES

697

" at

S



le;) CLAY GOURTY, ARKANSAS

—

A.) TOWNSHIP 18 NORTH, RANGE 7 EAST:

ALL OF SECTIONS L, 2, 3, 10, 11, AND 1Z IN TOWNSHIP 18
NOR¥H, RANGE 7 EAST OF YHE 5TH PRINCIPAL HERIDIAN IH CLAY COURTY,
ARKANSAS. |

B.) TOWNSHIP 18 NORTE, RANGE 8 EAST:

. ALL OF SECTIONS 6, 7, 8, 9, ARD 10 AND THAT PART OF SECTIONS
11," AND 12 LYING NORTE AND €XZST OF THE §T. FRANCIS RIVER I} CLAY
COUNTY, ARKANSAS. :

C.) TOWNSHIP 19 WORTH, RANGE 7 EAST:

ALL OF SECTIOMS 25, 325, AWD 36 AND THAT PART OF SECTIOHN 2¢
LYING SOUTHE OF THE CITY LIMITS OF THE CITY OF RECTOR AND EAST OF
THE ST. LOUILS SOUTHWESTERN RAILLROAD AND THAT PART OF SECTION 27
LYING SOUTH AND EAST OF THE ST. - LOUIS SOUTHUESTERN RAILROAD AND
THAT PART OF SECTIOR 34 LYIWNGC B0UTH ANP EAST OF THE B8T. LOUILS
SOUTHWESTERN RALILROAD, ALL I¥ TOUNSHIP 19 NORTH, RANGE 7 EAST OF
THE . 5TH PRINCIPAL MERIDIAN IN CLAY GOUHTY, ARKAWSAS.
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City of Marmaduke
SO7 Wost pili * PG, Box 208
fnriasinke, AR 72443

Phone §70-807-2753 * Fax 870-597.2754

havch 13, 2016

Subi; St Francis River Regional Water DHsirict

Councii Members,

Based on ali the informatian that I have been able to gather I believs the City Of Marmaduls has been sslling waisr
in a usichboring roral water digiiet, specifically, St Francis River Reglonal Water District. This information has
been made awars to me over the past fow months, 1 have bees in conversation with our attorneys and our castomer
ir: this area extensively conoerning this issne, along with St Francis.

The whele plant of ARY and the gas puraps for Delia Coop are in 8t Francis Water Districl. This water disirict was
formed {n 1987 whea the eibyr it of Marmaduke only extended to the rafizoad for fhe area belsveen Siais
Highvays 34 and 49, When e original ART pioperty was auaexsd into the city the weter isizict issue was not
addrsssed, At thel tima St Prancle was not pregaved to servics this typs of customer.  Since that time ART has
expanced a couple of differant thmes and are cwrrently in 2n cxpansion project. Aleo St Franeis Water Disirict has
made improvainents in their infastmiohire aad are capable of servicing this customer at this fime and have the logat
right to do se.

[ have made an geresment with St Francis, perding your approval. This agresment Is made npon the advice of our
{agal counssal, Kinberly Dals,

A, The City of tiarmaduke will uvot connect or sl any new water for apy new expansions
ineluding the current building projest in the 81 Frapels distriet,
B. TheCiiy of Marmadule will discontinue the sale of water to whati is considersd the “Tast™
plant at the and of Gseal year 2614,
C. The 8 Franels Districd will share billing infermaton with the City for water sold in Bis
*Lasi™ plani and all other fuhirs waler meters oo fiis nreperiy for Wasts Water Billing
purpesss.
The 8t Francls Rjver Reglonal Water District will relinguish all waler rights te the ART
property From the Tast plant westward betwsen Highyvay 34 and 48, Ingleding the Delia Cobp
property to the Ciiy of Marmadukes, (see atteched map) e "

EXHIBIT

GO

o

. : 5' . :

i ask that you giva this your wimost consideration.

ey Dol )

Sxyz'eiy,
A Y

Steva Dixon, Biayor

§: EXHIBIT
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IN THE CIRCUIT COURT OF GREENE COUNTY, ARKANSAS
CIVIL DIVISION

ST. FRANCIS RIVER REGIONAL )
WATER DISTRICT )
PLAINTIFF )

)

VS. NO. 4CV-2017-219-MR )
)

)

CITY OF MARMADUKE, ARKANSAS )
}

DEFENDANT )

v'!-***********%***‘.’7*%******%***%***%é’:*

DEPOSITION OF TONYATHOMPSON
TAKEN IN MARION, ARKANSAS

FEBRUARY 18, 2019

**9:—*5{-***ii--J(-***********************%**

-~ EXHIBIT

HENDRIX REPORTING SERVICE
1701 SOUTH ARCH
LITTLE ROCK, ARKANSAS 72206
203 (501) 372-2748




APPEARANCES:

On Behalf of the Plaintiff:
JIM LYONS, Esgq.
Lyons and Cone Law Firm
407 South Main
Jonesboro, AR 72401

On Behalf of the Defendants:

WILLIAM MANN, III, Esq.
Arkansas Municipal League
Second and Willow

North Little Rock AR 72114

Also Present:
Mayor Steve Dixon

HENDRIX REPORTING SERVICE
1701 SOUTH ARCH
LITTLE ROCK, ARKANSAS 72206
704 (501) 372-2748




for all purposes, pursuant to the Arkansas Rules of Civil

Procedure.

RO¥ % K E R W KB R E R HE KW K K E R K RF

INDEX

WITNESS:
TANYA THOMPSON

Examination by Mr. Mann ........c it

EXHIBITS:

Deposition Exhibit One ... .. ... oot
Email from Blake Brasher of 6-19-15

Deposition Exhibit Two ..... ...,
Email from Alford to Thompson of 6-22-15

Deposition Exhibit Three ............cooiiiieinn,
Email from Breznay to Thompson of 8-4-15

Deposition Exhibit Four............ ..ot
Email from Thompson to SFRRWD of 8-4-15

HENDRIX REPORTING SERVICE
1701 SOUTH ARCH
LITTLE ROCK, ARKANSAS 72206
(501) 372-2748
705 °

Produced, sworn, and examined, pursuant to notice,
in the office of the Chamber of Commerce, 13 Military Road,
Marion, Arkansas, commencing at 10:10 a.m. on February 18,
2019, in the above-entitled cause now pending in the Circuit

Court of Greene County, Arkansas; said deposition being taken




Deposition Exhibit Five ...... ..o page 84
Email from Thompson to Breznay of 10-19-15

Deposition Exhibit Six ...... ... i page 85
Email from Breznay to Thompson of 12-16-15

Deposition Exhibit Seven ...... ... it page 86
Email of Breznay to Thompson of 1-11-16

Deposition Exhibit Eight .......... ... ..o i page 87
Letter of Pigue to ARI of 2-2-16

Deposition Exhibit Nine ...... ... oo, pagec 88
Email of SFRRWD to Pigue of 2-3-16

Deposition ExhibitTen ... ... i, page 8¢9
Email of Carter to SFRRWD of 3-3-16

Deposition Exhibit Eleven ...... ... ...t page 90
SFRRWD Memo of 3-14-16 to Marmaduke Mayor

Deposition Exhibit Twelve ....... ..o page 91
First National Bank letter of 4-21-16 to SFRRWD

Deposition Exhibit Thirteen ...... ... ..o pagec 92
ANRC Letter of 7-27-16 to SFRRWD

Deposition Exhibit Fourteen ...................... .. pagc 93
ANRC Letter of 8-8-16 to SFRRWD .

Deposition Exhibit Fifteen ................iioon page 94
Resolution Number 16-10 Re: Resolution for Manager

Deposition Exhibit Sixteen .......... ... oot page 95
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12
Have you ever read a copy of the lawsuit which the Districl

filed against Marmaduke, to your knowledge?

A I’'tm sure I have.

Q In order for that lawsuit to be filed, did that decision have
to be approved by your Board?

A I'm sure. I'm sure.

Q Do you recall any?

A I don't. I've looked at so many documents I couldn’t
guarantee that.

Q That would not be your decision, though, would it?

A No.

Q Okay. Do you recall a Board meeting where it was
discussed that a lawsuit would be filed by the District against

Marmaduke?

A Yes.

Q Was there a vote taken on that?
A Yes.

Q Was it a unanimous vote?

A Yes.

Q Okay. You said you joined the District in 2011 and then
how much time went by before you actually became the
manager?

A Let’s see. This is an estimated guess. I would think 2013,
‘14 maybe.

Q Okay.
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Is that right?

I think so.

And the reason I said that is you can’t say uh-huh.
Yes, I think so.

I'll do it, too, I’m sure.

Yes.

oo O o 0 O

When do you recall there being any discussion between the
district and ARI about the District serving water to ARI
facilities?

A 2015.

Q Never before then to your knowledge?

A I had asked may, just brought up, you know, some of why,
you know, that we had never serviced ARI. But I really didn’t
know how it was set up, you know, because I was new and
there’s a lot to learn on the outside on where the little lines arc,
so it was really about it.

Q So when do you think you brought that up about why you
didn’t serve ARI, “you” being the Distriet?

It was before I was probably manger, just questioning.
And to whom did you raise those questions?

The inside, like the guy that was working with me.

Okay. An operator?

Yes.

Who was that operator?

el el e R

Ricky Lee.
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46
A Yes.
Q And in that first paragraph she is asking for you to provide
some information to allow the Commission to, or allow her to
perform a financial analysis in connection with your loan, is that
correct?
A Yes.
Q And she asked you to provide certain information, is that
right?
A Yes.
Q And do you recall whether you did provide that information
to her?
A Yes.
Q And on the first page, Item Number 3 is the number of
water customers and estimated use or average monthly bill, is
that right?
A Uh-huh, yes.
Q So she is asking you for the number of existing customers
that the District had at that time?
A Yes.
Q Okay. And then in the application for your loan from the
Commission, were you representing to the Commission that you
would pledge —- “you” being the District —- would pledge to
repay the loan from existing revenues you were receiving from
customers?

A Yes.
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Q Or revenues you received from existing customers is a
better way to put it, is that right?
A Yes.
Q Okay.
(Whereupon, the August 8, 2016 letter from ANRC to
SFRRWD Re: Request for and Transmittal of Information
was marked as Depositibn Exhibit Fourteen and attached al
Tab Fourteen.)
Q I’'m going to show you what I’ve marked as Exhibit Fiftecn
to your deposition and ask you to take a look at it and let me
know if you recognize it, ma’am (Handing document to witness)?
A (Examining document) Yes, I do.
Q And would you identify that for the record, please?
A Well, it was giving me permission to sign papers on the
ANRC loan, I believe.
Q And this is a Resolution of the District Board of Directors?
A Yes.
Q Okay. And down at the bottom it notes thatl the resolution
was passed on August 16™ of 2016, is that right?
A Yes.
Q And the signatory line under “Approved,” that is your
signature?
A Yes.
Q And who is this person who is the District

Recorder/Treasurer?
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66
for such water services, and I guess you're referring back to Six,

should be paid to the District and is needed by the District to
assist in repaying its loan to the Commission, do you see thal?

A Yes.

Q At the time that the District applied for and obtained the
loan from the Commission, you were not receiving any revenues
from ARI, were you?

A No.

Q Okay. So at the time you obtained the loan, you were
pledging your revenues received from your existing customers as
security for that loan, is that right?

A Yes. But we also had USDA loans prior to that for many
years.

Q Which had all been paid off, right?

A Well, it’s not actually paid off. It’s paid off to USDA, but
we still owe the money.

0 You refinanced it with the First National Bank of either
Paragould or Corning, correct?

A Yes.

Q But you didn’t owe it to the USDA?

A Right.

Q Paragraph Number Ten. There you state that the District is
ready, willing and able to connect to Building Number Threc and
provide water service to Building Number Three within a

reasonable period of time following the granting of a judgment
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Page 1

IN THE CIRCUIT COURT OF GREENE COUNTY, ARKANGSAS
CIVIL DIVISION

ST. FRANCIS RIVER REGIONAL } PLAINTIFF

WATER DISTRICT )
)

Vs. } Case No. CV-2017-219
)

CITY OF MARMADUKE, )

ARKANSAS ) DEFENDANT.

ORAL DEPOSITION OF
CRYSTAL PHELPS

FEBRUARY 4, 2019

ORAIL DEPOSITION OF CRYSTAIL PHELPS, produced as a
witness at the instance of the Plaintiff, and duly
sworn, was taken in the above-styled and numbered cause
on February 4, 2019, from 10:04 a.m. to 12:22 p.m.,
before Crystal Garrison, Certified Court Reporter, in
and for the State of Arkansas, reported by machine
shorthand, at the Arkansas Natural Resources Commission,
101 East Capitol Avenue, Suite 350, Little Rock,
Arkansas 72201, pursuant to the Arkansas Rules of Civil

Procedure.
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A. I saw no issues with the formation of the district.
Q. Okay. And so, in your legal opinicon, was the
district properly formed?

A, Yes.

Q. And based on your letter of Exhibit 2 -- marked as
Exhibit 2, not only was the district properly formed,
but the East Plant of ARI was located in St. Francis

River Regional Water District’'s territory; is that

correct?
A Yes.
Q. Okay. Has there been any action taken since 1987 to

change those district boundaries, that you've seen?
A. No.
Q. Okay. Are you familiar with any attempt by either
Marmaduke or anyone else to change the boundaries of St.
Francis River Regional Water District?
4. No.
Q. So, as far as you're concerned as we sit here today,
the boundaries that were originally granted to St.
Francis River Regional Water District, those still
remain the boundaries in which they are supposed to be
able to serve or provide water; is that correct?

MR. MANN: Object to the form.
A. The boundaries of the district are the boundaries of

the district.

Sushman Court Reposrting

Crystal Darrisen, CCA

501-372-5115



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Phelps, Cryscal 2/4/73019

5r, Frahcks Rlver Req, Water Bistrict v, City of Marmaduks, Rrkansas

Page 30
A. No.
Q. Okay. Marmaduke has not submitted any paperwork or
any requests to serve the ARI East Plant located in St.

Francis River Regicnal Water District's territory —--

A. Not --

Q. -- true?

A. Yes.

Q. Under your rules is that the proper thing to do for

-- proper thing for Marmaduke to do if they want to
serve something outside their territory?

MR. MANN: Object to the form of the question.
A, Yes.
Q. (BY MR. LYONS) If they want to invade someone
else’s territory, is it proper for Marmaduke to come to
the ANRC before they begin serving that invaded
territory?
A, Yes,

MR. MANN: Object to the form.
Q. (BY MR. LYONS) If they den't do that -- 1f a city
does not come to you before they begin serving outside
of their territory, what action does the ANRC ncrmally
take? Do they have some sort of enforcement action; do
they have some enforcement arm that stops that? What
does ANRC do, if anything?

A, We -- as far as I know, we have no method of

Crystal Garrisen, CCR
S01-272-5115
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Compliance approval, are they currently providing
service?

Q. No.

A. And I'm guessing the one that's trying to take it
away 1is also not providing service?

Q. Correct.

A. If that -- if the initial entity that receives
service, 1f they had applied to the Arkansas Natural
Resources Commission for Water Plan Compliance approval
of a master plan containing that area, I think a master
plan can extend out to ten years, we would first look at
that. If there were no master plan, then we would look
at pipes in the ground.

Q. Okay. What does the effect of allocation of a
territory have in regard to decisions made by the ANRC?
A. Are you asking what is the effect of an entity being
given Water Plan Compliance approval over a certain

service area --

o. Yes.

A. -- to ANRC?

Q. Yes.

A, If that's occcurred, then -- well, the effect is that

you're in compliance with the Water Plan.
Q. Okay.

A. The state's water plan.

Bushman Coupr Aaporting
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Q. Okay. And somebody who invades that territory 1is
not in compliance with the Water Plan; are they?

MR. MANN: Obiject to the form.
Aa. Somebody who invades a service area that's been
approved by ANRC for Water Plan Compliance approval, if
it's invaded, then that person is not in compliance with
the Water Plan.
Q. (BY MR. LYONS) Okay.‘

MR. LYONS: Let me see Exhibit 3, please. Thank
you.
Q. (BY MR. LYONS) On Exhibit 3, the last paragraph, if

you would read that to yourself, please.

A. Yes.
Q. QOkay.
A. I've read it.

Q. All right. And I believe when Mr. Mann was talking
to you, he asked you a question and your response was,
"I don't know what we would have done to help.” What'd
you mean by that?

A. I think the question was: What else could vyou have
done other than write this letter? And I responded: I
don't know what we could have done to help. Is that
what we're talking about?

Q. Yeah. You said in response to a question, I don't

know what we would have done to help, when he was

Grvrhal Garsisepm, o
Bushman Cobrt Reporting ;720 501-372-8115
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IN THE CIRCUIT COURT OF GREENE COUNTY, ARKANSAS

CIVIL DIVISION
FILED
ST. FRANCIS RIVER REGIONAL
WATER DISTRICT MAR 28 2019
Plaintiff GREENE CO. CIRCUIT CLERE
Vs. Case No. CV 2017-219

CITY OF MARMADUKE, ARKANSAS
Defendant

BRIEF IN SUPPORT OF RESPONSE TO
DEFENDANT’S MOTION FOR SUMMARY JUDGMENT

Comes the Plaintiff, St. Francis River Regional Water District (“SFRRWD”), by and
through its attorneys, Lyons & Cone, P.L.C., and for its Brief in Support of Response to
Defendant’s Motion for Summary Judgment, states:

[. INTRODUCTION

The Defendant, City of Marmaduke, Arkansas (the “City”), in its Motion for Summary
Judgment, raises various arguments for summary judgment. However, the City’s primary claim
is that it should be allowed to provide water services to that portion of American Railcar
Industries, Inc. (“ARI”) Piant which lies in SFRRWD’s service area because the City initially
provided water service to ARI when ARI was located solely in the City’s service area. The City
cites no autherity for its “once a customer always a customer” rule even if that customer has built
buildings outside of such territory. Additionally, the City readily admits that the portion of ARD’s
Plant at issue in this litigation (the East Plant and the Refurb Piant) is located in SFRRWD’s
service area. [See Page 40, Lines 6-7 (hereafter “p.” and “1.”) of the Deposition of Steve Dixon.

The pertinent pages of the Deposition of Steve Dixon are attached hereto and incorporated by
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reference, collectively, herein as Exhibit G]. Further, the City admits that it sought no approval
from any state governmental body, agency or authority to provide water service to ARI even
though it meant that it was going outside its service area and infto SFRRWD’s service area. (See
Exhibit G, p. 40, 1. 9-25). Thus, the City lacks the authority to provide water service to ARI in
SFRRWD's service area. That right belongs to SFRRWD. Therefore, the City’s Motion for
Summary Judgment claiming such invasive rights should be dented.
II. ARGUMENT

A Summary Judgment Standard

Summary judgment is to be granted by a trial court only when it is clear that there are no
genuine issues of material fact to be litigated, and the party is entitled to judgment as a matter of
law. Damner v. MBNA America Bank, N.A., 369 Axk. 435, 255 S.W.3d 863 (2007). The
standard is whether the evidence is sufficient to raise a fact issue, not whether the evidence is
sufficient to compel a conclusion. A fact issue exists, even if the facts are not in dispute, if the
facts may result in differing conclusions as to whether the moving party is entitled to judgment as
a matter of law. In such an instance, summary judgment is inappropriate. 7d.

The evidence is viewed in a light most favorable to the party against whom the motion
was filed, resolving all doubts and inferences against the moving party. The review focuses not
only on the pleadings, but also on the affidavits and other documents filed by the parties. fd.
The purpose of summary judgment is not to try the issues, but to determine whether there are any
issues to be tried. Lamar Advantage Holding Co., Inc. v. Arkansas State Highway Comm'n, 369
Ark. 295, 253 8.W.3d 914 (2007).

On June 7, 2018, this Court ruled on a Summary Judgment Motion by SFRRWD and at

that time the Court ruled that it had not determined the meaning of §15-22-223(a) and that the
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Court was also concerned about the ability of SFRRWD to supply water to ARI who will be
impacted by this if the Plaintiff is unable to supply sufficient water to ARI. (Attached hereto and
incorporated by reference herein as Exhibit H is a draft of the Court’s Order which appears to
have been prepared but not entered by the Cowrt). The Court’s ruling regarding the ability of
SFRRWD to provide the water was based on Mayor Steve Dixon’s Affidavit at that time which
stated that the “City does not believe that the District [SFRRWD] has sufficient capacity or
infrastructure to provide water services to ARI”. (See paragraph 34, Exhibit 2 to Defendant’s
Response to Plaintiff’s Motion for Summary Judgment). However, in his deposition on March 5,
2019, Mayor Dixon stated the following:

Mr. Lyons: Do you know anything about the engineering necessary for a city water

system, sir?

Mz, Dixon:  No.

Mr. Lyons: Do you have knowledge of the district’s [SFRRWD] water system, sir?

Mr, Dixon:  No.

Mr. Lyons: Do you know of the capacity that the district [SFRRWD)] has, sir?

Mr. Dixon: © Nae, sir.

Mr. Lyons:  So you have no knowledge of what service, if any, the district could

provide to ARI; is that correct?

Mr. Dixon:  That would be correct.
(See Exhibit G, p. 11, 1. 4-15). Thus, Mayor Steve Dixon made a false statement in his affidavit
which was attached to the Response to the Plaintiff’s Motion for Summary Judgment filed
herein.

At the same time, Ronald Pigue, Sr. and Leonard “Brad” Nelson, both Board Members of
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SFRRWD, stated in their depositions that SFRR'WD had sufficient facilities and water to supply
ARI with its water requirements in a prompt and timely manner. (See Deposition of Ronald
Pigue, Sr., p. 27,1.9-12; p. 30, L. 9-12; p. 86, 1. 24-25; p. 87, 1. 1-7 and Deposition of Brad
Nelson, p. 10, 1. 7-18; p. 24, . 6-13; p. 26, 1. 1-15. The pertinent pages of the Deposition of Mr.
Pigue are attached hereto and incorporated, collectively, by reference herein as Exhibit I and the
pertinent pages of the Deposition of Mr. Nelson are attached as Exhibit J). The above deposition
testimeony of Mayor Dixon and that of Mr. Pigue and Mr. Nelson shows that a fact question
remains. Therefore, Defendant’s Motion for Summary Judgment should be denied.

B. SFRRWD Has the Exclusive Right to Provide Water
Services in its Service Territory

The City in its argument regarding SFRRWD’s right to provide water services to ARI’s
facilities located in SFRRWD’s service territory discusses in detail the powers of a municipality
under Arkansas law and how it has provided water service for a number of years to customers
including ARI. However, this is of no consequence. The issues raised by the City as to what has
occurred in the past do not determine or affect whether under Arkansas law SFRRWD has the
right to provide water service to a customer in its designated service area. Thus, the beginning
and end of this inquiry 1s simply who has the authority to sefve customers in SFRRWD’s service
area and that authority lies with SFRRWD and not with the City.

In making its argument, it appears that the City wants the Court to ignore the applicable
legal authorities for the matter at issue in this hitigation — Ark. Code Ann. § 15-22-223(a) and
Section 605.1 of the Arkansas Natural Resources Commission Water Plan Compliance Review
Procedures which provide as follows:

(i}t is unlawful for a person to provide water or wastewater
services to an area where such services are being provided by the
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current provider that has pledged or utilizes revenue derived from
services within the area to repay financial assistance provided by
the Arkansas Natural Resources Commission, unless approval for
such activity has been given by the commission and the new
provider has recetved approval under the Arkansas Water Plan
established in § 15-22-503, if applicable. /d,
Additionally, Section 601.3 of the Arkansas Natural Resources Commission Water Plan
Compliance Review Procedures defines “[s]ervice area” as “either an area that is provided water
or wastewater service by a system or an area not receiving water or wastewater service that is
included within a system’s approved Master Plan or water development project as an area where
the system will provide service in the near future.” /d However, based on the statute and the
Commission regulations and the fact that SFRRWD has pledged or is utilizing the income
derived from its service area which includes where ARI’s East Plant and Refurb Plant are
located, SFRRWD is the current provider of water service in this area and it is unlawfut for
anyone else (including the City) to provide such service .in this service area. (See Exhibit E, p.
46, 1. 20-25; p. 47, 1. 1-3; p. 66, 1. 9-12 and Exhibit F).
C. The City Misstates the Meaning of Ark. Code Ann. § 15-22-223
The City argues that Ark. Code Ann. § 15-22-223 is not applicable because the City is
ART’s supplier of water and has not pledged revenue to repay financial assistance provided by the
Arkansas Natural Resources Commission (the “Commission”). Both of these arguments are
incorrect. The City wants to read Ark. Code Ann. § 15-22-223(a) as if the words, “to an area”
are removed from the sentence. However, since these words are in the sentence, the construction
of a statute requires that:
[tThe basic rule of statutory construction is to give effect to the intent of the
legislature. Where the language of a statute is plain and unambiguous, we

determine legislative intent from the ordinary meaning of the language used. In
considering the meaning of a statute, we construe it just as it reads, giving the
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words their ordinary and usually accepted meaning in common language. We

construe the statute so that no word is left void, superfluous or insignificant,

and we give meaning and effect to every word in the statute, if possible.

Great Great Lakes Chem. Corp. v. Bruner, 368 Ark. 74, 82, 243 S.W.3d 285, 291

(2006) cited in City of Litile Rock v. Rhee, 375 Ark. 491, 495,292 §.W.3d 292,

294, (Ark., 2009). [Emphasis supplied].

Instead the City wants to only focus on the words: “‘where such services are being provided by
the current provider”. This is simply incorrect. To give effect to every word, then the City
cannot remove the words “to an area” from the statute. SFRRWD is providing water service
throughout its service area. Since, SFRRWD is providing water service in that area, then the
City is not permitted to provide water service in SFRRWD’s area, including ARI’s East Plant
and Refurb Plant. Additionally, SFRRWD is using the income from this service area to repay the
Commission. (See Exhibit E, p. 46, 1. 20-25; p. 47, 1. 1-3; p. 66, 1. 9-12). While on the other
hand, the City has not obtained approval from the Commission or under the Arkansas Water Pian
to serve the area as expressly admitted by Mayor Steve Dixon. (See Exhibit G, p. 28, 1. 21-25; p.
29, 1. 1-12; p. 31, 5-12, 17-24; p. 33, 1. 3-10; p. 34, L. 3-6). Asaresult, per Ark. Code Ann. § 15-
22-223(a), the City is unlawfully providing water service in SFRRWD's area.

The City also wants the Court to believe that Ark. Code Ann. § 15-22-223(a) is a
curtailment statute and compares it to 7 U.S.C.A. § 1926(b) and cites the case of Pub. Water
Supply Dist. No. 3 of Laclede City, Mo. v. City of Lebanon, Mo., 605 F.3d 511 (8" Cir. 2010) as
support that the City should be able to continue to intrude on SFRRWIDY's service area. This is
incorrect. First,§ 1926(b) provides that a rural district’s service “shall not be curtailed and
limited”. Conversely, Ark. Code Ann. § 15-22-223(a) does not use the words “curtailed” or

“limited”. As a result, the current holder of the service area per the Arkansas statute not only

retains the right to service its area but it does so to the exclusion of anyone else who has not
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obtained approval from the Commission or under the Arkansas Water Plan to serve the area.
Additionally. SFRRWD did not have to be indebted to the Commission at the time water

was provided by the City to the East Plant and Refurb Plant in order to have the protection under
Arkansas law. Ark. Code Ann. §15-22-223(a) does not so state and this Court concluded in its
Order dated June 7, 2018 (Exhibit H) that there is no time limit provided by A.C.A. §15-22-
223(a). Instead, A.C.A. §15-22-223(a) states, in pertinent part, that SFRRWD must pledge or
utilize revenue derived from services within the area to repay the loan provided by the
Commission in order to be protected from intrusion by the City. Again, the statute is not tied to a
time but to the service area. As SFRRWD is utilizing the revenue it derives from service it
provides in its service area to repay the Commission, it has the protection provided by Ark. Code
Ann. 15-22-223(a).

D. The City Did Not Obtain Approval from the Commission

The City also selectively reads the Commission’s Water Plan Compliance Review

Procedures by arguing that its action in supplying water to the East Plant and Refurb Plan was
exempt from the Commission’s regulations because all that the City did was install a water
meter. However, the City conveniently forgets compliance under the Arkansas Water Plan (Ark.
Code Ann. § 15-22-503) which states, the following:

No political subdivision or agency of the state shall spend any state

funds on or engage in any water development project, excluding

any water development project in which game protection funds or

federal or state ouidoor recreation assistance grant funds are to be

spent, provided that such a project will not diminish the benefits of

any existing water development project, until a preliminary survey

and report therefor which sets forth the purpose of the water

development project, the benefits to be expected, the general nature

of the works of improvement, the geographic area to be served by

the water development project, the necessity, feasibility, and the
estimated cost thereof is filed with the cornmission and is approved
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by the commission to be in compliance with the plan. Ark. Code
Ann. § 15-22-503(e)(1) (Emphasis added).

By supplying water to the East Plant and the Refurb Plant, the City is engaging in a water

development project and is diminishing SFRRWD’s benefits for its water development project of

providing water services to customers in its service area. Further, according to Crystal Phelps,

general counsel for the Commission, SFRRWI was properly formed and was allocated its

service territory by Court Order and the proper thing for the City to have done if it wanted to

serve ARI outside the City’s territory and in SFRRWD’s territory was to go before the

Commission before invading SFRRWD’s territory, which the City did not do and, thus, is not in

compliance with the Water Plan. In this regard, Ms. Phelps, in her deposition, states the

following:

Mr. Lyons:

Ms. Phelps:

Mr. Lyons:

Ms. Phelps:

Mr. Lyons:

Ms. Phelps:

Mr. Lyons:

Okay. And so, in your legal opinion, was the district [SFRRWD] properly
formed?

Yes.

And based on your letter of Exhibit 2 -- marked as Exhibit 2, not only was
the district properly formed, but the East Plant of ARI was located in St.
Francis River Regional Water District's territory; is that correct?

Yes.

Okay. Has there been any action taken since 1987 to change those district
boundaries, that you've seen?

No.

Okay. Are vou familiar with any attempt by either Marmaduke or anyone

else to change the boundaries of St. Francis River Regional Water
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Ms. Phelps:

Mr. Lyons:

Mr. Mann:

Ms. Phelps:

District?

No.

So, as far as you're concerned as we sit here today, the boundaries that
were originally granted to St. Francis River Regional Water District, those
still remain the boundaries in which they are supposed to be able to serve
or provide water; is that correct?

Object to the form.

The boundaries of the district are the boundaries of the district.

(See Exhibit F, p. 20, 1. 2-25).

Mr. Lyons;

Ms. Phelps:
Mr. Lyons:
Ms. Phelps:

Mr, Lyons:

Mr. Mann:
Ms. Phelps:

Mr. Lyons:

Ms. Phelps:

Marmaduke has not submitted any paperwork or any requests to serve the
ARI East Plant located in St. Francis River Regional Water District's
territory --

Not --

- true?

Yes.

Under your rules is that the proper thing to do for -- proper thing for
Marmaduke to do if they want to serve something outside their territory?
Object to the form of the question.

Yes.

If they want to invade someone ¢lse's territory, is it proper for Marmaduke
to come to the ANRC before they begin serving that invaded territory?

Yes.
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(See Exhibit F, p. 30, 1. 1-17).

Mr. Lyons:

Ms. Phelps:

Mr. Lyons:

Ms. Phelps:

Mr. Lyons:

Ms. Phelps:

Mr. Lyons:

Ms. Phelps:

Mr. Lyons:

My, Mann:

Ms. Phelps:

Okay. What does the effect of allocation of a territory have in regard to
decisions made by the ANRC?

Are you asking what is the effect of an entity being given Water Plan
Compliance approval over a certain service area --

Yes.

-- to ANRC?

Yes.

If that's occurred, then -- well, the effect is that you're in compliance with
the Water Plan.

Okay.

The state's water plan.

Okay. And somebody who invades that territory is not in compliance with
the Water Plan; are they?

Object to the form.

Somebody who invades a service area that's been approved by ANRC for
Water Plan Compliance approval, if it's invaded, then that person is not in

compliance with the Water Plan.

(See Exhibit F, p. 70:14 - 25; p. 71, 1. 1-7).

Thus, the City is not in compliance with the Water Plan approved by the Commission and

therefore, summary judgment should be denied. At the very least, the above testimony raises

genuine issues of material fact which preciudes granting summary judgment to the City.
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Further, the City’s actions in this matter are similar to the actions of the City of
Bentonville in the case of Arkansas Soil and Water Conservation Com 'n v. City of Bentonville,
361 Ark. 289, 92 S.W.3d 47 (2002). In that case, the City of Bentonville claimed that it had
exclusive territorial jurisdiction of all land lying within five (5) miles of its corporate limits and
this jurisdiction trumped the Arkansas Soil and Water Conservation Commission’s (n/k/a
Arkansas Natural Resources Commission) authority under Ark. Code Ann.§ 15-22-503 such that
the city was granted the exclusive right to provide utilities to residents in its five-mile
extraterritorial planning area. 7d at 299, 53. The Arkansas Supreme Court did not agree. In so
holding, the Supreme Court stated the following:

Bentonville overstates the power granted to them by section 14-56-
413. First, section 15-22-503(¢) clearly grants ASWCC power over
other political subdivisions, such as municipalities, to approve any
water development project for compliance with the state water
plan. Ark. Code Ann. § 15-22-503(e). Our case law provides that
a Regional Water District, whose water projects also require
ASWCC approval, can include municipalities. City of Fort Smith
v. River Valley Regional Water Dist., supra. Moreover, cities
cannot spend state funds on or engage in any water development
project until the project is approved by ASWCC. Ark. Code Ann.
§ 15-22-503(e); City of Benton v. ASWCC, supra. A municipality
clearly does not have absolute power to control water projects
within its own boundaries, much less within its five-mile
extraterritorial planning area.

Statutes relating to the same subject are said to be in pari materia
and should be read in a harmonious manner, if possible. RN, v.

J M, 347 Ark. 203, 61 S.W.3d 149 (2001); Minnesota Mining &
Mfg. v. Baker, 337 Ark. 94, 989 S.W.2d 151 (1999). Here, we have
no difficulty in reading the two statutes at issue in harmony. While
a municipality may prepare plans for lands lying within five miles
of the city limits, Ark. Code Ann. § 14-56-413, all water
development projects must still comply with the Arkansas Water
Plan. Ark. Code Ann. § 15-22-503. Id. at 299-300, 53-54.

Obviously, the supplying of water by the City to the East Plant and Refurb Plant qualifies as a
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project which requires compliance by the City with Arkansas’ Water Plan. The testimony of
Crystal Phelps shows that the City was required to appear before the Commission and take
proper action to comply with the Water Plan prior to providing water service in SFRRWD’s
territory (Exhibit F) and Mayor Dixon’s testimony confirms that it took no action whatsoever
before the Commission or any other governmental body, agency or entity before providing water
service to ARI in SFRRWD's territory (Exhibit G, p. 28, 1. 21-24). Thus, the City is not exempt
from the Commission’s jurisdiction and is in violation of Arkansas’ Water Plan. Summary
Judgment should be denied.

E. SFRRWIY's Claims Have Not Been Extinguished by the Applicable
Statute of Limitations and the Doctrine of Laches and Waiver,

The City claims that “[t]his action may be fairly described as one of express liability,
trespass, or injury to goods” without explaining why this action fits in any one of those
categories. (See page 19 of the City’s Brief). Plaintiff disagrees and believes that the applicable
statute of limitations is five years under A.C.A. § 16-56-115. AMI 1107 states that “[a]
trespasser is a person who goes upon the premises of another without permission and without an
invitation express or implied.” Ark. Model Jury Instr., Civil AMI 1107. This action cannof be a
trespass as the City has not gone upon the premises of SFRRWD, and SFRRWD has not alleged
that the City has committed a trespass anywhere in the Complaint. This action cannot be
described as an injury to goods as the City claims, and there has been no testimony, allegation or
argument that the City has injured SFRRWD’s goods in any manner. The City does not explain
why it believes this matter is an express liability, nor does it cite to any Arkansas law about
express liability, As the moving party, the City bears the burden of proving that this matter is an

express liability which it has not done. Further, the City does not address the fact that its actions
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were and are a continuing violation of state law. Thus, this claim by the City fails.

Further, the City misleadingly states that “[t]he District had nine years from 2006 to 2015
to enforce its alleged exclusive right to service the East Plant and Refurb Plant while being
indebted to the ANRC.” (See page 21 of the City’s Brief). The City also misleadingly states that
“Iblecause the District waited a decade to attempt to enforce its alleged right . . ..” (See page 21
of the City’s Brief). The City repeatedly, incorrectly and misleadingly tries to tie the issue of
supplying water to the East Plant and the Refurb Plant to the same timeline, However, the
Refurb Plant was not constructed until 2015 as the City admits on page 4 of the City’s Brief.
SFRRWD had no ability to enforce its exclusive right to service the Refurb Plant until 2015
when the Refurb Plant was constructed. (See Exhibit G, p. 45, 1. 15-23). Any attempt by the
City to state that the SFRRWD had nine years, at least eight years of which were prior to
construction of the Refurb Plant to enforce its exclusive right to service the Refurb Plant, is
simply not true. The Refurb Plant was admittedly constructed in 2015, SFRRWD filed its
Complaint on June 21, 2017. This was well within the applicable statute of limitations of five
years {and is even well within the time limit if the statute of limitations is found to be three
years). Any attempt by the City to argue that SFRRWD’s claims against the City in relation to
the Refurb Plant are barred by laches, waiver or the statute of limitations is wrong.

The City claims that the doctrine of laches prevents SFRRWD from seeking an injunction
to prevent the City from furnishing water to the East Plant and Refurb Plant. The City then cites
the case of Royal Oaks Vista, L.L.C. v. Maddox, 372 Ark. 119, 123, 271 S W.3d 479, 483 (2008).
The Supreme Court of Arkansas stated in that case that “the application of the doctrine [of
laches] depends on its particular circumstances.” Jd. at 124. The Court further explained that

“[t}he issue of laches is one of fact.” Jd. Thus, because the application of the doctrine of laches
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depends on its particular circumstances and is one of fact, summary judgment is improper. The
decision on whether the doctrines of laches applies is one for trial because the issue is one of fact,

The doctrine of laches “requires a detrimental change in the position of the one asserting
the doctrine, as well as an unreasonable delay by the one asserting his or her rights against whom
laches is invoked.” Summir Mall Co., LLC, v. Lemond, 355 Ark. 190, 206, 132 S.W.3d 725, 735
(2003). The City has not shown a detrimental change in its position, and is not entitled to the
defense of laches. The City argues that it suffered a detrimental change in position by “adopting
budgets that included the revenue from serving its existing customer and maintaining the
infrastructure required to serve the customer.” {See page 21 of the City’s Brief). However, this
is not a detrimental change because the City actually received a benefit by the increased amount
of income from servicing ARI. Additionally, the cases cited in the City’s own brief suppost
SFRRWD’s position.

In Summit Mall Co., LLC, v. Lemond, the Court found that the defense of laches was
applicable in part because Summit Mall Co., LLC had spent “six-and-a-quarter million dollars”
to purchase land and “incurred expenses in the amount of $576,000.” Summit Mall Co., LLC, 355
Ark. 190, 207, 132 S.W.3d 725, 736 (2003). The City has shown no similar detrimental change
in position. The most damage that the City alleged it suffered was installation of a water meter,
at a cost of $5,300.00 for the Refurb Plant. (See page 5 of the City’s Brief). The fact that the
City has made money servicing the East Plant and Refurb plant for years also cuts against this
argument. The City has benefitted from this situation, which is the entire reason the City wants
the status quo to continue. Also, no unreasonable delay has occurred in this case. The fact that
the Refurb plant was constructed in 2015 and SFERRWD filed suit in 2017 shows that there was

no unreasonable delay because suit was filed well within the statute of limitations period.
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The City alleges that SFRRWD’s claims have been extinguished by the doctrine of
waiver but fails to cite to any law in Arkansas on waiver. SFRRWD believes it is improper for

the City to allege that SFRRWD’s claims have been extinguished by waiver without citing to any

law in Arkansas about waiver. However, out of an abundance of caution, SFRRWD will address

the City’s allegation of waiver that is unsupported by any law in Arkansas. First, “{wlaiver is the
voluntary abandonment or surrender by a capable person of a right known by him to exist, with
the intent that he shall forever be deprived of its benefits, and it may occur when one, with full
knowledge of the material fact, does something that is inconsistent with the right of his intention
to rely upon it.” Travelers Cas. & Sur. Co. of Am. v. Cummins Mid-S., LLC, 2015 Ark. App.
229, 6,460 S.W.3d 308, 314 (2015). Second, the determination of whether a waiver occurred 1s
a question of intent, which is usually a question of fact. /4. Thus, from the outset, the question
of SFRRWD’s intent is a question of fact which is inappropriate for summary judgment. Waiver
is inappropriate in regard to the claim about the Refurb plant because that claim was filed well
within the statute of limitations, and SFRRWD did not voluntarily abandon or surrender a right
known by it to exist regarding the Refurb Plant.

The Court should deny the Motion because the alleged defenses of statute of limitations,
waiver and laches do not apply or there are issues of material fact about whether they apply.
Additionally, state law does not allow for the City to Iprovide water service to the East Plant and

the Refurb Plant, and so summary judgment is improper.
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HI. CONCLUSION
For the reasons set forth above, Plaintiff, SFRRWD, respectfully requests that this Court
deny Defendant’s Motion for Summary Judgment.
Respectfully submitted,
LYONS & CONE, P.L.C.
P. 0. Box 7044

Jonesboro, AR 72403
(870) 972-5440

State Bar INd, 77083
Attorneys Fot Plaintiff
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CERTIFICATE QF SERVICE

The undersigned attorney hereby certifies that he has served a copy of the foregoing
pleading to the attorneys of record for all other parties in this action by each of the means
checked below:

placing same properly addressed in the United States mail with sufficient postage
affixed;

placing same properly addressed via certified mail, return receipt requested in the
United States mail with sufficient postage affixed;

placing same properly addressed via express mail in the United States mail with
sufficient postage affixed;

delivering the same to FED EX or UPS for overnight delivery properly addressed;
via facsimile;

via hand delivery; and/or

< N

via e-mail,

on this 28" day of March, 2019.

Sl

Jim Lyo@

FAWPEMSFRRWDAResp? marmaduke MSJ wpd
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WITNESS: Steve Dixon
Examination by Mr. Lyons.

DEPOSITION CONCLUDED.

COURT REPORTER'S CERTIFICATE.
EXHIBITS IDENTIFIED

1. City Correspondence.

2. FExhibit C to Complaint.

741

Page 3

.53
.54

.17
46

cris brasuell
Bushman Court Reporting

501-372-5115



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Steve Dixon 3/5/201. ' 7.

Page 4
STIPULATTIONS

IT IS HEREBY AGREED AND STIPULATED by the parties in
the above cause, through their attorneys of record, that
Tthe testimony of Steve Dixon, produced, sworn, and
examined at the offices of Arkansas Municipal League, 301
West Second Street, North Little Rock, Arkansas,
commencing on March 5, 2019, at 8:58 a.m., before Cris M.
Brasuell, CCR, pursuant to the terms and provisions of
the Arkansas Rules of Civil Procedure for use as
permitted by the Rules; that the questions and answers so
given and propounded shall be transcribed by the
reporter,

WHEREUPON, there being no further stipulations, the

following proceedings were had and done, to wit:
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0 Have you done any engineering work for the city's
water system?
A No, sir.
Q Do you know anything about the engineering necessary
for a city water system, sir?
A No.
Q Do you have knowledge of the district's water
system, sir?
A None.
Q Do you know of the capacity that the district has,
sir.
A No, sir.
Q So you have no knowledge of what service, 1f any,

the district could provided to ARI; is that correct?

A That would be correct.

Q All right. If you would, tell me what portion of
the ARI plant is located in, within the city limits of
Marmaduke. |

A All of it.

QO And when you took over as mayor, what area where the
plant is currently located was within the city limits of
Marmaduke?

A Tt would be all of it but what is referred to as the
East Plant. There's 53 acres that the East Plant sits on

that was not in the city when I became the mayor.
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Page 28
0 As a result of this letter, did the City of
Marmaduke, City Council, vote to follow the terms of your
agreement set out in A, B, C, and D?

A They did at the time.

Q Do you know when that was in relation to March 15 of
2016, sir?
A I don't have the calendar in front of me, but I do

believe March 15th, 2016, was the City Council meeting
night. So it would have been on March 15th, 2016.

Q So, to the best of your recollection, this letter
was written the date that this matter was taken up by the

City Council for Marmaduke; correct?

A The best I recall, yes.

Q Was that passed unanimously by the City Council?
A I don't recall what the vote was.

Q But it was passed -~

A Yes, sir.

Q -- to the best 0of your recollection; is that
correct?

2 Yes, sir.

0 Has the City of Marmaduke worked with the Arkansas

Natural Resources Commission to get approval for any
water or wastewater development projects?
A Not since I've been mayor, no.

0 Are you aware of whether the City of Marmaduke

cris brasuell
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Page 29
worked with the Arkansas Natural Resources Commission
before you became mayor, sir?

A No.
Q Have you seen any documentation indicating that

Marmaduke worked with the Arkansas Natural Resources

Commission?
A Not that I recall, I have not.
o So you're not aware of the City of Marmaduke taking

any action to obtain approval of the Arkansas Natural
Resources Commission for their water or wastewater
development projects; would you agree with that?

A I am not aware of any.

0 Do you know what a service area is for water or
wastewater service?

A Could you repeat that?

0 Yes, sir. Do you know what a service area is for
water or wastewater service, sir?

A I think so.

Q Okay. Tell me of what your understanding of it is.
A It's an area that you service with water and
wastewater; that's where your customers reside and where
you do business.

Q And so your position is, 1s wherever you serve,
that's your service territory or service area?

A Yes.

cris brasuell
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Page 31
A I am not aware of it being a requirement for the
city to have a master plan for the Refurb Plant because
we viewed that as an existing customer.
Q I'll ask you again.

Are you aware of the city having an approved master
plan for a water development project that includes the
area encompassed by the Refurb Plant?

A No.
0 Are you aware of any filing whatsoever made by the
city with the Arkansas Natural Resocurces Commission for
the water development project to serve the East Plant or
to serve the Refurb Plant?
MR. MANN: Object to the form of the

question.
BY MR. LYONS:
0 Go ahead.
A No. Because the East Plant was constructed prior to
my administration, I can't speak to what was done there.

The Refurb Plant, at the time that it was built, I'm
not aware of any procedures that took place between the
city and Arkansas Natural Resources.

Q Well, the Refurb Plant was constructed during your
administration. You agree with that; don't you?
A Yes.

o) And, 1f you had asked your attorneys to take action

cris brasuell
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- Q Sure. I'd be glad to.

Page 33
Q Transfer of the service area.
A No.
Q Did the city take any action whatsoever when the

Refurb Plant was being discussed to obtain any approval
from the Arkansas Natural Resources Commission?
A No.
Q Do you agree that the East Plant and the Refurb
Plant are in the territory encompassed by the court order
creating the district?
A To my knowledge, yes.
Q Did the city file a preliminary engineering report
with the Arkansas Natural Resources Commission before the
Refurb Plant was connected to the city's waterlines?
A I'm not aware of any.
Q Are you aware of any approval by the Arkansas
Natural Resources Commission approving the project of
connecting the Refurb Plant as being in compliance with
the Arkansas water plan?

MR. MANN: Object to the form of the

question.

A Can you repeat that, please?

BY MR. LYONS:

Are you aware that the Arkansas Natural Resources

Commission has the right to approve water plan projects,
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sir?
A Yes,
Q Did the city seek approval of the water plan project

for +the City of Marmaduke with the Arkansas Natural
Resources Commission regarding the Refurb Plant?
A To my knowledge, no.
Q Did the city seek a determination from its attorneys
before the -- well, let me rephrase that.

Did the city consult with its attorneys prior to
connection of the Refurb Plant?
A If you're speaking of Kimberly Dale and Allen
Warmath, that is a no.
Q Well, you said that the letter dated March 15th of

2016 was based upon advice of legal counsel; correct,

sir?
A That is correct.
Q And the purpcse of that letter was related to the

Refurb Plant; is that correct, sir?

A It was actually related to the East Plant; which,
that campus included the Refurb Plant.

Q Okay. And so there was some discussion, I'm not
asking what discussion you had, but there was some
discussion with attorneys for the City of Marmaduke
regarding connection to either the East Plant or to the

Refurb Plant before the Refurb Plant was connected to the
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Page 40
servicing an existing customer that we've had for years.
Q S0 the city admits that the East Plant and the
Refurb Plant is outside of its service area for water
rights; is that correct?

MR. MANN: Object to the form.
A The city admits that the East Plant and the Refurb
Plant lies in the district's service area.
BY MR. LYONS:
Q And you sought no approval, when I say you, I'm
talking about the city, sought no approval to service
this service area of the district from ANRC; true?
A To my knowledge, no, they did not seek approval.
0 So that statement would be true to the best of your
knowledge?
A To the best ¢f my knowledge, yes.
Q Did the city seek any approval from any state
governmental body?
A Not to my knowledge.
Q Did the city seek approval of service to the East
Plant and the Refurb Plant from any state agency?
A Not to my knowledge,
Q Did the City of Marmaduke seek approval of fThe right
to serve water to the East Plant and the Refurb Plant
from any governmental authority?

A Not that I'm aware of.
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IN THE CIRCUIT COURT OF GREENE COUNTY, ARKANSAS

CIVIL DIVISION
ST. FRANCIS RIVER REGIONAL
WATER DISTRICT
Plaintiff
Vs. Case No. CV 2017-219

CITY OF MARMADUKE, ARKANSAS

Defendant

ORDER DENYING MOTION
FOR SUMMARY JUDGMENT WITHOUT PREJUDICE

On the 7 day of June, 2018, came to be heard, Plaintiff’s Motion for Summary Judgment
with the Plaintiff appearing by and through their attorneys, Lyons & Cone, P.L.C. and the
Defendant appearing by and through their attorney, Amanda LaFever. Based upon the Motion,
Response and Reply including Briefs in Support thereof and following argument of counsel, the
Court doth find as follows:

1. The building in question in this case is the third American Railcar Industries
(“ARI™) Building which is also known as the refurbishing plant.

2. The statutes involved herein are Ark. Code Ann. §15-22-223(a) and §15-22-503
and the case of Arkansas Soil and Water Conservation Commission v. City of Bentonville, 351
Ark. 289, 92 SW3d 47 (2002).

3. That the Court has not determined the meaning of §15-22-223(a) and is also
concerned about the ability of the Plamtiff to supply water to ARI who will be impacted by this if

the Plaintiff is unable to supply sufficient water to ARI. S PLAINTIFFS

- _"E_.X_HIB__IT '
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4, The Court determines that there is no time limit on §15-22-223(a) and the parties
have not shown approval of any plan by the Arkansas Natural Resources Commission.

5. That the Court believes that it would be error to rule on these issues without the
parties fully developing these issues.

6. As a result, the Court hereby denies the Plaintiff’s Motion for Summary Judgment
without prejudice.

7. That the Court hereby sets a discovery deadline of ninety (90) days from the date
of this hearing.

IT IS SO ORDERED this ___day of July, 2018.

Hon. Melissa Richardson

APPROVED:

LYONS & CONE, P.L.C.

By:

Attorneys for the Plaintiffs

Attorney for the Defendants

Amanda LaFever, AR Bar No. 2012133
P.O.Box 38

North Little Rock, AR 72115
Telephone: (501) 978-6117

FAWPSOWSFRRWDNOrder Denying MSTwpd
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IN THE CIRCUIT COURT OF GREENE COUNTY, ARKANSAS
CIVIL DIVISION

ST. FRANCIS RIVER REGIONAL
WATER DISTRICT
PLAINTIFF

VS. NO. 4CV-2017-219-MR

)
)
)
)
)
)
CITY OF MARMADUKE, ARKANSAS )
)
)

DEFENDANT
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DEPOSITION OF RONALD WESLEY PIGUE, SR.
TAKEN IN JONESBORO, ARKANSAS

FEBRUARY 7, 2019
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APPEARANCES:

On Behalf of the Plaintiff:
JIM LYONS, Esq.
Lyons and Cone Law Firm
407 South Main
Jonesboro, AR 72401

On Behalf of the Defendants:

WILLIAM MANN, III, Esq.
GABRIELLE “BRIE” GIBSON, Esq.
Arkansas Municipal League
Second and Willow

North Little Rock AR 72114

Also Present:
Mayor Steve Dixon
Brad Nelson
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Produced, sworn, and examined, pursuant to notice, in the
office of Lyons and Cone Law Firm, 407 South Main, Jonesboro,
Arkansas, commencing at 8:26 a.m. on February 7, 2019, in the
above-entitled cause now pending in the Circuit Court of Greene
County, Arkansas; said deposition being taken for all purposes,

pursuant to the Arkansas Rules of Civil Procedure.
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A That’s correct,

Q Had Mr. Alford been retained by the water district to
explore what improvements would be needed for the District to
serve ARI’s East Plant and Refurb plant?
A Well, I think a better answer to that is we have enough
water to do it. I really don’t know where you’re going with the
guestion, but --

Ask me that question again.
Q Sure. Well, are you saying that at the time of this letter,
July 16, 2015, that the water district had sufficient capacity and
resources to serve the two eastern-most buildings of ARI?
A Absolutely.
Q Okay. Well, then what was this —- You’ll see on the first
page of the letter right under your name it says “Regarding
proposed well number three.” What was that all about?
A Well, I'm not familiar with what well number three is,
because we have two wells that pumps 450 gallons a minute. I
don’t know whether that -— We have a transfer pump or a
booster pump, but I’'m not familiar with what the well number
three means, cause we never, to my knowledge, ever considered
drilling a third well.
Q Okay. Do you recall after you got this letter having any
conversations with Mr. Alford about what he put in the letter?
A No.

Q You can’t remember?
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30
directed to your attention, correct?

A That's correct.
Q And the very first paragraph of the letter Mr. Alford says,
“I have had lengthy discussion with Tonya concerning water
service to ARI and your desire to provide this with the existing
well at Rector.”

Did I read that correctly?
A That’s correct.
Q Does that sentence accurately reflect your belief at the time
that you could serve ARI with your existing wells?
A Yes, we could serve, we had plenty of water to serve ARI
with the existing well.
Q Reading on down to the third paragraph, it says: “Since the
Health Department has made a big issue out of pH in the Rector
well and the lime feeding equipment is not only messy but
beyond repair,” he made another recommendation.

Do you recall any issues that were raised by the Health
Department concerning the Rector well?
A They've always had a concern with the Rector well, and
then our other wells doesn’t have to have any chemicals. The
Rector well has a line that it says that it needs some — the pH is
a little off.

Well, there’s two lines of thought on that. Some says it
does and some doesn’t. We hadn’t used this well in a short

period of time, and that particular piece of equipment, which is
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A No. We’ve got a six inch line right up to it, got 9o pound
pressure, and we’ve got it. -

Q Okay. So if a fire breaks out at ARI, they've got to rely
upon Marmaduke, is that right?

A That wasn’t what I said.

Q What did —-

A I said we have a line that runs right, it connects to the city
limits, and —- No, it’s a four inch line. I'm sorry, it’s a four
inch line.

Q Okay. All right.

Would this letter which is Exhibit Number Twenty-eight be
something that you, as president of the Board, would want to
discuss at a water district board meeting?

A We will discuss it.

Q Okay. All right.

When’s the next Board meeting?
The third Tuesday of every month.
Help me, what's —-

1:00 o’clock, third Tuesday of every month.

QO P

So this past Tuesday would have been —- Well, let’s see,
today’s the 7, so Tuesday the 19™? February 19™ will be your
next Board meeting?

A Yes, sir.

Q Okay. As we sit here today, if this lawsuit is resolved in

favor of the water district, does the water district have the

HENDRIX REPORTING SERVICE
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capability to immediately begin supplying water services to both

the Refurb Plant and the East Plant?
A Yes.
Q It will not require any expansion of your facilities
whatsoever in order to provide that service?
A It will not other than connecting the line that runs just a
few feet from the Refurbishing Plant.
Q Okay.
(Whereupon, the January 21, 2019 letter of Alex
Shubert of Iso to David Perry Re: Northeast Greene Co FD,
Greene County, Arkansas was marked as Deposition Exhibit
Twenty-eight and attached at Tab Twenty-eight.)
MR. MANN: Can we take about a five minute break?
MR. LYONS: Sure.
MR. MANN: We’ll wind it up, okay?
MR. LYONS: Okay.
(Whereupon, said proceedings were recessed at 10:56 a.m.
and resumed at 10:58 a.m, as follows:)
MR. MANN: That’s all the questions I have for you,
sir. Thank you for your time and your attention.

MR. PIGUE: Thank you.

(Whereupon, said proceedings were concluded at 11:00

a.m.)
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IN THE CIRCUIT COURT OF GREENE COUNTY, ARKANSAS
CIVIL DIVISION

ST. FRANCIS RIVER REGIONAL
WATER DISTRICT
PLAINTIFF

VS. NO. 4CV-2017-219-MR

)
)
)
)
)
)
CITY OF MARMADUKE, ARKANSAS )
)
)
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APPEARANCES:

On Behalf of the Plaintiff:
JIM LYONS, Esq.
Lyons and Cone Law Firm
407 South Main
Jonesboro, AR 72401

On Behalf of the Defendants:

WILLTAM MANN, III, Esq.
GABRIELLE “BRIE” GIBSON, Esq.
Arkansas Municipal League
Second and Willow

North Little Rock AR 72114

Also Present:
Mayor Steve Dixon
Ron Pigue, Sr.

HENDRIX REPORTING SERVICE
1701 SOUTH ARCH
LITTLE ROCK, ARKANSAS 72206
(501) 372-2748

762




Produced, sworn, and examined, pursuant to noti

in the office of Lyons and Cone Law Firm, 407 South Main,

2019, in the above-entitled cause now pending in the Circui

for all purposes, pursuant to the Arkansas Rules of Civil

Procedure.
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INDEX
WITNESS:
LEONARD “BRAD” Nelson
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EXHIBITS:
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I can’t tell you a specific date.

Yeah.
I’ve been on there for over 20 years.
Okay. So at least going back to 2000 or prior to that?

Yeah, and I was a volunteer before that, so -—

el e I . C

Okay.
Based upon your experience over the past 20-plus years as
a Board member, when would you say that the Water Districl
had the necessary facilities or pipes in the ground to provide
water service to both the Refurb Plant and the East Plani?

Let’s go with the East Plant first and see what -—
A Well, at least they were there in 2006 for sure. I can’t tell
you how long they’'d been there before that, but they were there
in 2006.
Q So based upon your understanding, at least in 2006 the
Water District had the necessary pipes in the ground to provide

water service to the ARI East Plant?

A Yes. Let me clarify also.
Q Okay.
A Cause I don’t want to get into gallons per minute and all

that with you.

Q I don’t either.

A Yeah. The East Plant, the initial building that was built
on the east side of what we call “the line,” I have no idea whal

their water requirements are. I'm going to say they’re not
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Q Would you say he had the same sort of attitude about the

District Board as Mr. Peters did?
A No, Mr. Breznay has always been very cordial, nice. He's
never been out of line personally with me at all.
Q Okay.
A I don’t know what his opinion is. I do know when this
was all going on he was ready to sign the papers. You’ve asked
us a couple of times or asked Mr. Pigue about how long it was
going to take for us to actually serve them water. Their
contractor had run a pipe to a position that they’re about 20
feet aparl, and ours, and that’s all we lack. And that was
supposed to happen like tomorrow, and then they called and
said, “We’re not going to do it.”

So they had, not on paper, but they had committed for us
to tie these lines together, and then at the last minute Mr.

Breznay said no, we're not going to, we gotta back up.

Q Let me pin you down there.

A Okay.

Q When you said all you had to do was hook the line up --
A Yes.

Q -- that was to serve the East Plant?

That was to serve the Refurb Plant and to —- I'm not an
engineer, but to the best of my knowledge, they were already
getting water in the Refurb Plant from the East Plant. The city

was serving them water throughout the plant. So they already
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Q Okay. And as a result of that line being there in 2006, it

was such that water could have been provided to both the East
Plant and ultimately the Refurb Plant?

A I cannot swear about the Refurb Plant at that time.
That’s fine. |

Yeah.

So for sure 2006 you could have served the East Plant?

Yes.
And we don't know what date for the Refurb Plant?

S I I o T e

No, but we could have served it —- When the Refurb Plant
was built, then we had the infrastructﬁre, because we had built,
we had put down an additional well, so we had backup, we had
the infrastructure to serve it with no problem when that Refurb
Plant was built. The quantity of water they needed we had, or
have.

Q Okay. I'm going to ask you to look at something I used
during the deposition of Mr. Pigue, and it’s Deposition Exhibit
Number Seventeen. I'd ask you to take a look at that and see if
you have ever seen that particular email before today (Handing
document to witness)?

A (Examining document) I can’t say that I've seen this from
Rickey Carter. No, I wouldn’t say that I've seen this.

Q Okay. Do you know who Rickey Carter is?

A Oh, 1 do, yes.

Q Are y’all personally acquainted?
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_IN THE CIRCUIT COURT OF GREENE COUNTY, ARKANSAS FILED
CIVIL DIVISION

APR 62 2019
ST. FRANCIS RIVER REGIONAL GREENE CO. CROUYF crimeg
WATER DISTRICT
Plaintiff
Vs, Case No, CV 2017-219

CITY OF MARMADUKE, ARKANSAS

Defendant

RESPONSE TO DEFENDANT'S
MOTION IN LIMINE

Comes the Plaintiff, St, Francis River Regional Water District (“SFRRWD™), by and
through its attorneys, Lyons & Cone, P.L.C., and for its Response to Defendant’s Motion in

Limine, states:

1. Defendant filed its Motion in Limine seeking to exclude evidence as to the
Defendant’s partial financial coverage under the Arkansas Municipal League’s Municipal Legal

Defense Program,

2. Defendant also seeks to prevent Plaintiff from informing the jury that Defendant’s

counsel are employed by the Arkansas Municipal League’s Municipal Legal Defense Program
and to prevent Plaintiff from inquiring of prospective jurors if they or any of their family
members have any connection with the Arkansas Municipal League.

3. Plaintiff does not intend to introduce evidence as to Defendant’s alleged partial
financial coverage under the Arkansas Municipal League’s Municipal Legal Defense Progrem

during the case in chief of this matter,
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4, Plaintiff intends to inform the potential jurors during voir dire about the fact that
Defendant is being represented in this matter by the Arkansas Municipal League’s Municipal

Legal Defense Program in order to determine any potential bias of jurors regarding the Arkansas

H
L
:
4
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i
?
.
i

Municipal Leagne. Plaintiff also intends on inquiring of prospective jurors if they or any of their

LR, P S

family members have any connection with the Arkansas Municipal League.

5. Ark. R. Civ, P, Rule 47(a) and A.C.A. § 16-31-102(b)(5) allow Plaintiff to
% question the potential jurors about the fact that Defendant is being represented in this matter by
the Arkansas Municipal League Municipal Legal Defense Program in order to detetmine any
bias of jurors regarding the Arkansas Municipal League.

6. For the reasons listed above and in the accompanying Brief in Support of
Response to Defendant’s Motion in Limine, Defendant’s Motion in Limine should be denied.

. WHEREFORE, Plaintiff, St. Francis River Regional Water District, prays as follows:

; a. that Defendant’s Motion in Limine be denied;
| b. for its costs and attomey’s fees; and
c. for all other proper relief to which this Plaintiff is entitled.
LYONS & CONE, P.L.C.
P. O. Box 7044
Jonesboro, AR 72403

(870) 972-5440

S/
By: ~) : L/‘a"/‘/
State Bar No. 77083
Attorneys for Plaintiff

FAWPAOASFRRWINR 602 marmadulte. MIL. wpd
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CERTIFICA

The undersigned attorney hereby certifies that he has served a copy of the foregoing
pleading to the attorneys of record for all other parties in this action by each of the means
checked below:

placing same properly addressed in the United States mail with sufficient postage
affixed;

placing same propetly addressed via certified mail, return receipt requested in the
United States mail with sufficient postage affixed;

placing same properly addressed via express mail in the United States mail with
sufficient postage affixed,

delivering the same to FED EX or UPS for overnight delivery properly addressed;
via facsimile;

__ viahand delivery; and/or

_Y5" via e-mail.

on this f day of April, 2019,

D Ly

Jim Lyons ~

FAWPSO\SFRRWD\Resp2. marmaduke, MIL. wpd
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IN THE CIRCUIT COURT OF GREENE COUNTY, ARKANSAS

Pl et e i T

CIVIL DIVISION
ST. FRANCIS RIVER REGIONAL
1 WATER DISTRICT
‘ Plaintiff
b Vs, Case No. CV 2017-219 FYLED

APR 6 % 2015

GREENE CO. CRCUIT {LERE

CITY OF MARMADUKE, ARKANSAS

AT P AR i S

Defendant

BRIEF IN SUPPORT OF RESPONSE TO
DEFENDANT'S MOTION IN LIMINE

et v A N T

Cornes the Plaintiff, St. Francis River Regional Water District (“SFRRWD"), by and

-

through its attorneys, Lyons & Cone, P.L.C., and for its Brief in Support of Response to

Defendant’s Motion in Limine, states:

[. INTRODUCTION

Defendant has filed its Motion in Limine and supporting Brief seeking to prevent Plaintiff
from mentioning in any manner that Defendant has partial financial coverage under the Arkansas
| Municipal League’s Municipal Legal Defense Program and that the Arkansas Municipal
League’s Municipal Legal Defense Program employs Defendant’s counsel. Defendant also seeks
to prevent Plaintiff from inquiring of prospective jurors if they or any of their family members
have any connection with the Arkansas Mumnicipal League,
I, ARGUMENT

Plaintiff is entitled to examine prospective jurors as to their impartiality and inquire as to

their potential biases and prejudices. In this regard, Ark. R, Civ, P. 47(a) states as follows:

The Coutt shali ¢ither permit the parties or their attorneys to conduct the
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examination of prospective jurors or itself conduct the examination, In the latter
event, the court shall permit the parties or their attorneys to supplement the
examination by such further inguiry as it deems proper.

Without consent of all the parties, no person shall serve as a petit juror in any case who “[i]s

biased or prejudiced for or against any party to the cause or is prevented by any relationship or

circumstance from acting impartially” or “[m)ay have a material interest in the outcome of the

case.” Ark. Code Anm. § 16-31-102(b)(6) and (b)(5). The Arkansas Supreme Court has stated

that “the proper test the court must employ when sorting through these juror-bias issues is

whether the prospective juror can lay aside his impression or opinion and render a vetrdict based

upon the evidence in court.” Randolph v. ER Arkansas, P.4.,325 Ark, 373, 375, 925 S.W.2d

160, 162 (1996).

Defendant states that it believes that Plaintiff will attempt fo introduce evidence to the

jury that Defendant’s counsel is employed by the Arkansas Municipal League’s Municipal Legal

Defense Program, and inquire of prospective jurors if they or their family members have any

connection with the Arkansas Municipal League. Plaintiff docs anticipate discussing during voir

dire that Defendant’s counsel is employed by the Arkansas Municipal League’s Mumnicipal Legal

Defense Program, and inguiring whether prospective jurors, or their family members, have any

connection with the Arkansas Municipal League or the Arkansas Municipal League’s Municipal

Legal Defense Program.

Plaintiff has the right under Ark. R, Civ, P. Rule 47 and Ark. Code Ann. § 16-31-102(b}

to make these inquiries, Specificelly, pursuant to A.C.A. § 16-31-102(b), Plaintiff has the right

to question prospective jurors about whether they are biased or prejudiced for or against the

Arkansas Municipal League because they represent Defendant in this matter. A limited inquiry

on the topic of any connections between the Arkansas Municipal League and prospective jurors
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or their families is necessary for Plaintiff to determine any potential conflicts or biases, If
Plaintiff is not able to inquire of prospective jurors on this topic, then Plaintiff will be prejudiced
and will not have all the information it needs during voir dire to make its peremptory strikes or to
have a juror stricken for cause.

Defendant states that it anticipates that Plaintiff may attempt to introduce evidence that
the Arkansas Municipal League is the administrator of a municipal legal defense program that
will be partially responsible for paying any potential judgment. (See page 1 of Defendant’s
Brief), Plaintiff does not intend to introduce evidence that the municipal legal defense program
will be partially responsible for paying any potential judgment against Defendant. Plaintiff has
not conducted discovery on this issus, and does not believe that it is relevant to the issues to be
tried in this case,

The reason behind the rule with regard to insurance or other indemnity is to prevent “an
unduly generous award of damages by the jury.” Griffin v. Hilke, 804 F.2d 1052, 1057 (8th Cir.
1986), It is highly doubtful that any of the potential jurors will know that the Arkansas
Municipal League’s Municipal Legal Defense Program will be responsible for a portion of any

judgment rendered against Defendant. The concerns relating to preventing mentioning insurance
sitnply do not exist in regard to the Arkansas Municipal League’s Municipal Legal Defense
Program.

Plaintiff believes that inquiring of prospective jurors if they have any connection with the
Arkansas Municipal League ot if any family members do will assist both parties and the Court in
determining whether potential jurors have any bias regarding the Arkansas Municipal League or

their attorneys. Plaintiff has the right under Ark. R, Civ, P. Rule 47 and Ark. Code Ann, § 16-

31-102(b) to so inquire and should not be barred fiom doing so.
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III. CONCLUSION
For the reasons set forth above, Plaintiff, SFRRWD, respectfully requests that this Court
deny Defendant’s Motion in Limine to the extent set forth herein.
Respectfully submitted,
LYONS & CONE, P.L.C.
P. O. Box 7044

Jonhesboro, AR 72403
(870) 972-5440

AV
By: _) ' LA/)/VL/

State Bar No, 77083
Attorneys for Plaintiff
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CERTIFICATE OF SERVICE

The undersigned aftorney hereby certifies that he has served a copy of the foregoing
pleading to the attorneys of record for all other parties in this action by each of the means

checked below:

placing same properly addressed in the United States mail with sufficient postage
affixed;

placing same properly addressed via certified mail, return receipt requested in the
United States mail with sufficient postage affixed,

placing same properly addressed via express mail in the United States mail with
sufficient postage affixed,;

delivering the same to FED EX or UPS for ovemight delivery properly addressed;
via facsimile;

via hand delivery; and/or

X viae-mail.

on this %5__% day of April, 2019.

Jim Lyons e

FYWPSOASFRRWIDNResp2 marmuduke MIL, wpd
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IN THE CIRCUIT COURT OF GREENE COUNTY, ARKANSAS LR

CIVIL DIVISION
APR %4 2015
ST. FRANCIS RIVER REGIONAL GREANE 0. CIRCUIT CLERE
WATER DISTRICT )
Plaintiff
Vs. Case No. CV 2017-219

CITY OF MARMADUKE, ARKANSAS
Defendant

RESPONSE TO DEFENDANT’S
MOTION IN [ IMINE

Comes the Plaintiff, St. Francis River Regional Water District (“SFRRWD”), by and
through its attorneys, Lyons & Cone, P.L.C., and for its Response to Defendant’s Motion in

Limine, states:

1. Defendant filed its Motion in Limine seeking to exclude evidence as to the
Defendant’s partial financial coverage under the Arkansas Municipal League’s Municipal Legal
Defense Program.

2. Defendant also seeks to prevent Plaintiff from informing the jury that Defendant’s
counsel are employed by the Arkansas Municipal League’s Municipal Legal Defense Program
and to prevent Plaintiff from inquiring of prospective jurors if they or any of their family
members have any connection with the Arkansas Municipal League.

3. Plaintiff does not intend to introduce evidence as to Defendant’s alleged partial
financial coverage under the Arkansas Municipal League’s Municipal Legal Defense Program

during the case in chief of this matter.
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4, Plaintiff intends to inform the potential jurors during voir dire about the fact that
Defendant is being represented in this matter by the Arkansas Municipal League’s Municipal
Legal Defense Program in order to determine any potential bias of jurors regarding the Arkansas
Municipal League. Plaintiff also intends on inquiring of prospective jurors if they or any of their
family members have any connection with the Arkansas Municipal League.

5. Ark. R. Civ, P. Rule 47(a) and A.C.A. § 16-31-102(b)(5) allow Plaintiff to
question the potential jurors about the fact that Defendant is being represented in this matter by
the Arkansas Municipal League Municipal Legal Defense Program in order to determine any
bias of jurors regarding the Arkansas Municipal League.

6. For the reasons listed above and in the accompanying Brief in Support of
Response to Defendant’s Motion in Limine, Defendant’s Motion in Limine should be denied.

WHEREFORE, Plaintiff, St. Francis River Regional Water District, prays as follows:

a. that Defendant’s Motion in Limine be denied;
b. for its costs and attorney’s fees; and
c. for all other proper relief to which this Plaintiff is entitled.

LYONS & CONE, P.L.C.
P. O. Box 7044
Jonesboro, AR 72403
(870) 972-5440
\ ' S/

By: = |_resyins

State Bar No. 77083

Attorneys for Plaintiff

FAWPSISFRRWD\Resp2. marmaduke. MIL. wpd
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CERTIFICATE OF SERVICE

The undersigned attorney hereby certifies that he has served a copy of the foregoing
pleading to the attorneys of record for all other parties in this action by each of the means
checked below:

placing same properly addressed in the United States mail with sufficient postage
affixed;

placing same properly addressed via certified mail, return receipt requested in the
United States mail with sufficient postage affixed;

placing same properly addressed via express mail in the United States mail with
sufficient postage affixed;

delivering the same to FED EX or UPS for overnight delivery properly addressed;
via facsimile;

via hand delivery; and/or

>/ via e~-mail.

ik
on this 2= day of April, 2019.

P

. A
\ j .
Jim Lyons ~

FAWPSI\SFRR WD \Resp2. marmaduke. MIL.wpd
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IN THE CIRCUIT COURT OF GREENE COUNTY, ARKANSAS
CIVIL DIVISION APR #4 2014

ST. FRANCIS RIVER REGIONAL GREENE CO. CRCUIT CLERK.

WATER DISTRICT
Plaintiff
Vs. Case No, CV 2017-219
CITY OF MARMADUKE, ARKANSAS
Defendant

BRIEF IN SUPPORT OF RESPONSE TO
DEFENDANT’S MOTION IN LIMINE

Comes the Plaintiff, St. Francis River Regional Water District (“SFRRWD™), by and
through its attorneys, Lyons & Cone, P.L.C., and for its Brief in Support of Response to

Defendant’s Motion in Limine, states:

I. INTRODUCTION

Defendant has filed its Motion in Limine and supporting Brief seeking to prevent Plaintiff
from mentioning in any manner that Defendant has partial financial coverage under the Arkansas
Municipal League’s Municipal Legal Defense Program and that the Arkansas Municipal
League’s Municipal Legal Defense Program employs Defendant’s counsel. Defendant also seeks
to prevent Plaintiff from inquiring of prospective jurors if they or any of their family members
have any connection with the Arkansas Municipal League.

0. ARGUMENT

Plaintiff is entitled to examine prospective jurors as to their impartiality and inquire as to

their potential biases and prejudices. In this regard, Ark. R. Civ. P. 47(a) states as follows:

The Court shall either permit the parties or their attorneys to conduct the
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examination of prospective jurors or itself conduct the examination. In the latter

event, the court shall permit the parties or their attorneys to supplement the

examination by such further inquiry as it deems proper.

Without consent of all the parties, no person shall serve as a petit juror in any case who “[i]s
biased or prejudiced for or against any party to the cause or is prevented by any relationship or
circumstance from acting impartially” or “[m]ay have a material interest in the outcome of the
case.” Ark. Code Ann. § 16-31-102(b)(6) and (b)(5). The Arkansas Supreme Court has stated
that “the proper test the court must employ when sorting through these juror-bias issues is
whether the prospective juror can lay aside his impression or opinion and render a verdict based
upon the evidence in court.” Randoiph v. ER Arkansas, P.A., 325 Ark. 373, 375,925 S.W.2d
160, 162 (1996).

Defendant states that it believes that Plaintiff will attempt to introduce evidence to the
Jury that Defendant’s counsel is employed by the Arkansas Municipal League’s Municipal Legal
Defense Program, and inquire of prospective jurors if they or their family members have any
connection with the Arkansas Municipal League. Plaintiff does anticipate discussing during voir
dire that Defendant’s counsel is employed by the Arkansas Municipal League’s Municipal Legal
Defense Program, and inquiring whether prospective jurors, or their family members, have any
connection with the Arkansas Municipal League or the Arkansas Municipal League’s Municipal
Legal Defense Program.

Plaintiff has the right under Ark. R. Civ. P. Rule 47 and Ark. Code Ann. § 16-31-102(b)
to make these inquiries. Specifically, pursuant to A.C.A. § 16-31-102(b), Plaintiff has the right
to question prospective jurors about whether they are biased or prejudiced for or against the
Arkansas Municipal League because they represent Defendant in this matter. A limited inquiry

on the topic of any connections between the Arkansas Municipal League and prospective jurors
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or their families is necessary for Plaintiff to determine any potential conflicts or biases. If
Plaintiff is not able to inquire of prospective jurors on this topic, then Plaintiff will be prejudiced
and will not have all the information it needs during voir dire to make its peremptory strikes or to
have a juror stricken for cause.

Defendant states that it anticipates that Plaintiff may attempt to introduce evidence that
the Arkansas Municipal League is the administrator of a municipal legal defense program that
will be partially responsible for paying any potential judgment. (See page 1 of Defendant’s
Brief). Plaintiff does not intend to introduce evidence that the municipal legal defense program
will be partially responsible for paying any potential judgment against Defendant. Plaintiff has
not conducted discovery on this issue, and does not believe that it is relevant to the issues to be
tried in this case.

The reason behind the rule with regard to insurance or other indemnity 1s to prevent “an
unduly generous award of damages by the jury.” Griffin v. Hilke, 804 F.2d 1052, 1057 (8th Cir.
1986). It is highly doubtful that any of the potential jurors will know that the Arkansas
Municipal League’s Municipal Legal Defense Program will be responsible for a portion of any
judgment rendered against Defendant. The concerns relating to preventing mentioning insurance
simply do not exist in regard to the Arkansas Municipal League’s Municipal Legal Defense
Program.

Plaintiff believes that inquiring of prospective jurors if they have any connection with the
Arkansas Municipal League or if any family members do will assist both parties and the Court in
determining whether potential jurors have any bias regarding the Arkansas Municipal League or
their attorneys. Plaintiff has the right under Ark. R. Civ. P. Rule 47 and Ark. Code Ann. § 16-
31-102(b) to so inquire and should not be barred from doing so.
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III. CONCLUSION
For the reasons set forth above, Plaintiff, SFRRWD, respectfully requests that this Court

deny Defendant’s Motion in Limine to the extent set forth herein.
Respectfully submitted,

LYONS & CONE, P.L.C.
P. O. Box 7044
Jonesboro, AR 72403
(870) 972-5440

By: oy L{f/w
State Bar No. 77083"
Attorneys for Plaintiff
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CERTIFICATE OF SERVICE

The undersigned attorney hereby certifies that he has served a copy of the foregoing
pleading to the attorneys of record for all other parties in this action by each of the means

checked below:

placing same properly addressed in the United States mail with sufficient postage
affixed;

placing same properly addressed via certified mail, return receipt requested in the
United States mail with sufficient postage affixed;

placing same properly addressed via express mail in the United States mail with
sufficient postage affixed;

delivering the same to FED EX or UPS for overnight delivery properly addressed;
via facsimile;
via hand delivery; and/or
X via e-mail.
on this E day of April, 2019.

A

), ! )

g
[g

o

Jim Lyons

FAWPEOASFRR WD'\Resp2. marmaduke. MIL. wpd
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FILEL
IN TEE CIRCUIT COURY OF GREENE COUNTY, ARKANSAS
CIVEL DEVISION APR 08 2019

GREENE CO. CIRCUIT CLERK
ST, FRANCES BIVER REGIONAL

WATER DISTRICT PLAINTIFY
V. No. 4CV-2017-218-MR
CITY OF MARMADUKE, ARKANGAS DEFENDANT

REPLY TO PLAINTIFF’S REPSONSE, TO
DEFENDANT’S MOTION FOR SUMMARY JURGEMENT

The City moaivtains that it is entitled to summery judgment betause the District does not
have the exclusive right to sell water withia its geographical boundaries a9 set by the 1987 Orde
establishing the Disiriet™s existence and locstion.

L. Becauge ¥ Is undispoted as  matter of low that the Distzict does not have sx
exclusive right te sell waler within is geoprephical boundaries, this nioge
supports summary judgment in faver of the City.

The Disirict has continnously claimed exclusivity, yet it canuot poiut to any sutbordty that
actually gives it exclusivity, As stated in the depositions of My, Pigus, Mr. Nelson, ewi Ma,
Thompson, the District relies solely on the 1987 Order ag the basis Hr iis ¢iaim that & hag the
exchusive nght to sell water within the boundaries set by the Order; however, the Order iz silent in
that regard—there is no mention of excluaivity whatsosver. Exiibir 9 et 74:18-25; 75:1~8; Exhibit
8 at 14:11-23; 15:1-2; Exhibit 14 gt 62:9-24, In fct, even the statutory provision that delineates
the powers of a water district does not provide a distriet with exclusive suthority to sell water
within ifs geographical boundaries. See, Ask. Code Ann. § 14-116-402,

Moreover, the District’s argument that the City has acted unlawfully under Ark. Code Ann,

§ 15-22-223(s) and Section 605.1 of the ANRC’s Water Plan Complience Review Prosedures by
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providing water to ARI's Bast Plant and Refurb Plont hay been getted by Ms. Phelps’s teatimony.
As general coungoel of the ANRC, Mos. Phelps {3 well-versed on the ANRC’s rules, specifically §
605.1, which is a restatement of Azk, Cods Aun, § 15-22-223(r), and she ateted that shs i unawere
of any document, stafute, or the ke that would suppost the District’s contention that its service
tearitory is exclugive. Bxhibit 13 at 60:6-10. Furthemmore, she eoxprossly stated that she unaware of
arything that the City hes done that she would convider to be unlawiol, Exhibit 13 ot 63:18-24.

Thus, regardiess of the parties’ disagreement regarding the interpretation of § 15-22-223,
ibe Dstriet’s alleged right to exclusively provide water within #s geographics! boundaries simply
does not exist. Therefore, the District’s olaims fhil as & matter of law,

H. The City’s provision of water to the AR5 Fast sud Refurb Plants doss not
constitite a project under the ANRC s rules; thus, the Clly is net reguived o
s2eXk spproval frem the ANRC.

The District contends that the Clty was required fo geek spproval fom the ANRC before
providing water to the Bast Plant and Refiub Plant. However, once again, the District’s arpument
is guited by Ms. Phelps’s testimony, Although the District attempis to classify the City’s provision
of water to AR as a water project vader § 604, 1(BX7), Ms. Phelps made clear that the only way
ihat the City would be reguirsd to ssek Water Plan Complisncs spprovel from the ANRC before
providing water to ARI’s East Plant and Refurb Plant would be if servies to the Planis increased
the City's water usage by more than twenty percent, which falls under § 601.4. Exhibiz 73 at 5§5:1-
11; 56:2-25; 74:11-21. However, the City set forth undispated evidence that no such increase
ccgurred. See, Exhibit 6.

Furtherrapre, the IXstrict relies heavily om Arkansas Soil and Water Conservation
Commissicn v. Clty of Bentonville, 351 Ark, 289, 92 8.W.34 47 (2002) to srgue that the City is

required to seek aprroval ffom the ANRC. However, thiz ¢ase, which cites to Ark. Code Ann, §
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15-22-503. involves & factually diffrent scensric then what this case presents. I Ciy of
Benionville, the City of Bentonville argued that i bad exclusive planming juriadiction over a five-
mile ares survomnding the city presuant to & statotory provision tha! trumped any approval mads
by the (mow} ANRC, Id, st 299, The City of Centerton sought approval for a water project from
the ANRC that included a portion of the City of Bentonville's planning area. Jd at 294, The
Supreme Court of Arkanses heid thet the City of Bentonville did rof have exclusive furisdiction
over water projects in seld area, and the ANRC acted within its statutory suthority when #
epproved the water project plan. id. at 304,

Iz contrast to that case, here, the City is not arguing that it hes exchisive jurisdiction, rather
that is the Distriet’s contention. Furthermore, the City doss not contend that the ANRC does not
have statotory authority to approve water projects. Instead, the City merely contends that providing
water agrvice 1o the East Plant and Refirb Plant doss not constifute & water project, ss supported
by Ms. Pheips’s testimony, When discussing Arkansas Water Plan approval pursusnt to Ark. Code
Anm, § 15-22-503, Ms, Pheips stated that there iz #o reason for the ANRC to have ieken
enfbrocment activn against the City, Exhébit 13 gt 60:23-25, 61:1-13.

The City has provided undisputed evidence that service to the Bast and Refurb Plants did
not increage the City’s water usage by more than twenty percent; thus, the City’s provision of water
0 said Plants is nof copsidered a water project within the meaning of Title 6 ofthe ANRC Water
Plan Compliange Review Procedures. See, Exfiibit 6. Therefors, the City is not required 0 obiain

approval from the ANRC, and the Distriot’s claims fail a3 a matter oflaw,
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i ARY desires to contimue fo buy waler from fhe City, and sz & public policy
ponsideration awmd practes! matier, i shonld have a choloe (o decldes with
whom it does business.

As o red herring, the District acouses Mayor Dixon of meking o felse stetement in his
previows Affidavit that was filed with the City's Response to the Distdot’s Motiog $r Sunimary
Judgment on February 23, 2018, This i completely disingenuous, Before discovery was conducted
in this case, Mayor Dixon, based on infrtpation that e was glven, was under the impression that
the District did not have sufficient capacity or infrastructure to provide water services to ARL
Since that time, Mayor Dixon has learnod that the District could hinve served ART, but it would not
have had reserves for its existing customers withowt! the construction of another well, Exhibit 15 ui
22:17-25, 22:1-1G. Based on this additional information, Mayor Dizon updated his Afidavit
before it was aitached to the City’s Motion for Summeary Judgment, which, as i shonkd be noted,
is silent a9 to that matter altogsther, making the District's false accusation completely iresponsive
and frrelovant.

Under Arkansas law, water distribution districts may be organized for, amcong other things,
“furnishing water to persons desiring #.” Ark. Code Amm. § 14-116-102(4), Cleatly, the
Isgisiature’s intent, through the plain meaning of this sianye, is (hat 8 District 13 authorized to
furnish water to customess who want io buy water, which i3 not the case here. ART desires to
continne purchasing water frorn the City based on the follewing concerns: (1) the sbility of the
District to mest the ARI's water requirementis in the event of a firs; (2) the District said i would
psed to build a pew well that could cost as mrch as $700,000; (3) the Distriel”s water rates were
raore than three times the rates charged by the City; (4) the Distriot’s proposal required 3 one
willion galien/$6,000 per month minimum purchese regardless of ARP's sctusl usage; and (5) the

District does not provide sower services. Exhibir 7, 913,
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ARI's desire to continue to buy water aad obiain sewer services from the City based onthe
foregoing reasons should carry significant weight, especially considering the RWDIA, pursusant to
which the District was crested, does not provide 1ot & water district to monopolize and hold mn

entity bostege if the entity has and dusives an slternative soures fo aoguire water service, See Atk

Code Anu. §§ 14.118-101 — 801.

Regardless of whether the District has the ability to piovide services o said Plants, as
previousty ientioned, the District doss not have an exclusive right to serve said Plants, and ART
does not desire to buy water from the District, Therefore, the District’s claims il as o mstter of
Iawr,

IV. Even if lsches and walver defenses ars as issue of fact, the Districls claims
still f=81 25 & matter of Iaw beeruse the Plants are now & part of the Ciy”s Hmits

Rightfully so, the Disteict does not disprde that the Fast Plact is barred by the statute of
limitations, Becanse the maxivaum sintute of lmitations is five years, the District’s demund on the
City t stop ﬁﬁmv%diﬂg water 1o the East Plant wes roade four yeass too latﬁj. thmas, the District’s
clairns with sespect to the East Plant are barred as untimely.

As for both the Refird Plant snd the East Pland, the District’s olainis st fail as ‘ﬂ maiter
of law because the Plants ave now anwexed into the City. See, Exhibif 12 As soon as the resolution
declaring the annexation has been adopted, the ferritory shall be deemed a part of the ity limits,

and the inhebitants residiog therein shall have and egjoy sl rights sud privileges of the inhabitants

within the original ¢ity lirnits. Ark. Code Any, § 14-40-606, The District had the oppottunity (o
file a complaint under Ark, Code Axmn. § 14-40-604 in en atiempt {o prevent the annexstion, but it
did not do g0, Thus, because both the East and Refurd Plants ere now a part of the city Hmits, ARI
is entitled to haove sud enjoy its righi to continus to buy water from the Clty, Therefore, the

District’s claims fail as 2 matter of law, and the City is entiilad to sunmueary judgment,
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il

V. Conclusiun

The Court should decido that the City is engitled to suenmary judgment for the fllowing
veasoms: (1) The Distriot does not have an esclusive right to provide water service within its
geographics] boundaries; (2) The City of Marmaduke did notiting vwelaw it under Azk. Cods Ann.
§ 15-22-223(x) in providing water andd sewsr services 1o the Best sod Refish Plants; (3) Any clgim
that the District may hove had was asserted well ontride o the most generous stetute of imitstions
of five vests; and (4) The Distriot’s claims gre completely foreclosed by the annexation of both
the Bast and Refiwb Plants into the City Hmits, The City respectfully submits that it is entitled 1o

Judgmnent & 8 matter of law pursuant to Ark. R, Civ. P. 36,

-
o

,f
BY: ,;3"?“”*1. A , L NI
" Gabriolo Glbson, Ak, Har Mo 2018115
Attorney for Defendant
Post Office Box 38

Northk Little Rock, AR 72115
TELEPHON'E (501) 53 7—3783

ARDGARY: oo kg

William €. Meug, 111, AR Bar No. 70199
Attomeay for Defendant

P.O.Box 38

Morth Little Rock, AR 72115
TELEPHONE: 501-374-3484, ext, 231
BMAIL; beonun@isrndors

_—|_._, ST
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CERTIFICATE OF SERVICE

i, Gabrielle Gibson, hereby certify that on April 5, 2019, that 8 true and correct copy of the
gbove and foregoing bas boen served upon the aticroey(s) of record 8s referenced below, via frst
class mail and e-mail

Jim Lyons

Lyons & Cone, P.L.C.

PO, Box 7044

Jonesbaro, AR 724033 -

honsiisgiay.com L

4

%}fj@ﬁﬂeﬂ@ Gibéon, Ark. %éaér No.
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. RILED

IN THE CIRCUIT COURT OF GREENE COUNTY, ARKANsA&MR 96 2019
CIVIL DIVISION RN 00, U8 o

ST. FRANCIS RIVER REGIONAL

WATER DISTRICT PLAINTIFF
V. No. 4CV-2017-219-MR
CITY OF MARMADUKE, ARKANSAS DEFENDANT

DEFENDANT’S MOTION IN LIMINE

Comes now, the City of Marmaduke, Arkansas, (“the City™), by and through its atforneys,
William C. Mann, III and Gabrielle Gibson, and for its Motion in Limine, states:

I. Defendant anticipates that Plaintiff may attempt to introduce evidence as to
Defendant’s partial financial coverage under the Arkansas Municipal League’s Municipal Legal
Defense Program. For the reasons set forth more specifically in the accompanying brief, the above
described information is inadmissible under Arkansas Rules of Evidence 401?74?02, and 403, and
as such, should be excluded.

2. Defendant anticipates that Plaintiff may attempt to introduce to the jury that
undersigned counsel are employed by the Arkansas Municipal League Municipal Legal Defense
Program and that he should be entitied to inquire of prospective jurors if they have any
connection with the Arkansas Municipal League or if any other family members do. For the
reasons set forth more specifically in the accompanying brief, the above described information is
inadmissible under Arkansas Rules of Evidence 401, 402, and 403.

3. Thus, Defendant respectfully requests that the Court order all parties, their

attorneys, and their witnesses to refrain from eliciting testimony, mentioning, or alluding to in any
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fashion whatsoever, directly or indirectly, the matters set forth herein. If counsel for any party
should be of the opinion at any time during the trial that matters contained herein which the Court
has ruled as inadmissible have become admissible or the Court’s ruling unclear, it is requested that
the Court order counsel to approach the bench for a discussion outside the hearing of the jury prior
to mentioning such matter.

4, Defendant also requests that the Court order all counsel to make the Court’s ruling
on the matters contained herein known to the parties and their witnesses so that the matters which
the Court rules are inadmissible will not be inadvertently mentioned at trial.

5. Therefore, Defendant moves this Court in limire to exclude all evidence, testimony,
or argument, regarding the information in the above enumerated paragraphs for the reasons set
forth more fully in the accompanying brief.

6. A Brief in Support has been filed contemporaneously herewith setting out the facts
and the conclusions of law regarding these issues.

WHEREFORE, Defendant prays that the Court grant its Motion in Limine and for all

other just and proper relief to which it is entitled.
Respectfully submitted,

BY: {J b C o evnnnnpr
William C. Mann, 111, AR Bar No. 79199
Attorney for Defendant
P.O. Box 38
North Little Rock, AR 72115
TELEPHONE: 501-374-3484, ext. 231

EMAIL: bmann(@arml.org

791



Gabrielle Gibson, Ark. Bar No. 2018113
Attorney for Defendant

Post Office Box 38

North Little Rock, AR 72115
TELEPHONE: (501) 537-3783

EMAIL: ggibson@arml.org

CERTIFICATE OF SERVICE

I, William C. Mann, HI, hereby certify that on March 21, 2019, that a true and correct copy
of the above and foregoing has been served upon the attorney(s) of record as referenced below, via
first class mail and e-mail:

Jim Lyons

Lyons & Cone, P.L.C.
P.O. Box 7044
Jonesboro, AR 72403

ilyonst@leclaw.com

L‘j A C.—;, L"’( Cortr— U7
William C. Mann, I1I, AR Bar No. 79199
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FILED
&
IN THE CIRCUIT COURT OF GREENE COUNTY, ARKANS%%, R 8 208
CIVIL DIVISION o

GREENE CO. CRCUIT CLERE
ST. FRANCIS RIVER REGIONAL
WATER DISTRICT PLAINTIFF
V. No. 4CV-2017-219-MR
CITY OF MARMADUKE, ARKANSAS DEFENDANT

REPLY TO PLAINTIFE’S REPSONSE TO
DEFENDANT’S MOTION FOR SUMMARY JUDGMENT

The City maintains that it is entitled to summary judgment because the District does not
have the exclusive right to sell water within its geographical boundaries as set by the 1987 Order

establishing the District’s existence and location.

I. Because it is undisputed as a matter of law that the District does not have an
exclusive right to sell water within its geographical boundaries, this alone
supports summary judgment in favor of the City.

The District has continuously claimed exclusivity, yet it cannot point to any authority that-

actually gives it exclusivity. As stated in the depositions of Mr. Pigue, Mr. Nelson, and Ms.
Thompsen, the District relies solely on the 1987 Order as the basis for its claim that it has the
exclusive right to sell water within the boundaries set by the Order; however, the Order is silent in
that regard— there is no mention of exclusivity whatsoever. Exkibit 9 at 74:18-25; 75:1-8; Exhibit
& at 14:11-25; 15:1-2; Exhibit 14 at 62:9-24. In fact, even the statutory provision that delineates
the powers of a water district does not provide a district with exclusive authority to sell water
within its geographical boundaries. See, Ark. Code Ann. § 14-116-402.

Moreover, the District’s argument that the City has acted unlawfully under Ark. Code Ann.

§ 15-22-223(a) and Section 605.1 of the ANRC’s Water Plan Compliance Review Procedures by
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providing water to ARI’s East Plant and Refurb Plant has been gutted by Ms. Phelps’s testimony.
As general counsel of the ANRC, Ms. Phelps is well-versed on the ANRC’s rules, specifically §
605.1, which is a restatement of Ark. Code Ann. § 15-22-223(a), and she stated that she is unaware
of any document, statute, or the like that wouid support the District’s contention that its service
territory is exclusive. Exhibit 13 at 60:6-10. Furthermore, she expressly stated that she unaware of
anything that the City has done that she would consider to be unlawful. Exhibit 13 at 63:18-24.

Thus, regardless of the parties’ disagreement regarding the interpretation of § 15-22-223,
the District’s alleged right to exclusively provide water within its geographical boundaries simply
does not exist. Therefore, the District’s claims fail as a matter of law.

II. The City’s provision of water ¢to the ARI’s East and Refurb Plants does not
constitute a project ander the ANRC’s rules; thus, the City is not required to
seek approval from the ANRC,

The District contends that the City was required to seek approval from the ANRC before
providing water to the East Plant and Refurb Plant. However, once again, the District’s argument
is gutted by Ms. Phelps’s testimony. Although the District attempts to classify the City’s provision
of water to ARI as a water project under § 604.1(B)(7), Ms. Phelps made clear that the only way
that the City would be required to seek Water Plan Compliance approval from the ANRC before
providing water to ARI’s East Plant and Refurb Plant would be if service to the Plants increased
the City’s water usage by more than twenty percent, which falls under § 601.4. Exhibit 13 at 55:1-
11; 56:9-25; 74:11-21. However, the City set forth undisputed evidence that no such increase
occurred. See, Exhibit 6.

Furthermore, the District relies heavily on Arkansas Soil and Water Conservation

Commission v. City of Bentonville, 351 Ark, 289, 92 S.W.3d 47 (2002) to argue that the City is

required to seek approval from the ANRC. However, this case, which cites to Ark. Code Ann. §
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15-22-503, involves a factually different scenario than what this case presents. In City of
Bentonville, the City of Bentonviile argued that it had exclusive planning jurisdiction over a five-
mile area surrounding the city pursuant to a statutory provision that trumped any approval made
by the (now) ANRC. Id. at 299. The City of Centerton sought approval for a water project from
the ANRC that included a portion of the City of Bentonville’s planning area. Id. at 294. The
Supreme Court of Arkansas held that the City of Bentonville did rot have exclusive jurisdiction
over water projects in said area, and the ANRC acted within its statutory authority when it
approved the water project plan. Id. at 304,

In contrast to that case, here, the City is not arguing that it has exclusive jurisdiction, rather
that is the District’s contention. Furthermore, the City does not contend that the ANRC does not
have statutory authority to approve water projects. Instead, the City merely contends that providing
water service to the East Plant and Refurb Plant does not constitute a water project, as supported
by Ms. Phelps’s testimony. When discussing Arkansas Water Plan abproval pursuant to Ark. Code
Ann. § 15-22-503, Ms. Phelps stated that there is no reason for the ANRC to have taken
enforcement action against the City. Exhibir 13 at 60:23-25, 61:1-13.

The City has provided undisputed evidence that service to the East and Refurb Plants did
not increase the City’s water usage by more than twenty percent; thus, the City’s provision of water
to said Plants is not considered a water project within the meaning of Title 6 of the ANRC Water
Plan Compliance Review Procedures. See, Exhibit 6. Therefore, the City is not required to obtain

approval from the ANRC, and the District’s claims fail as a matter of law.
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HI.  ARI desires to continue to buy water from the City, and as a public policy
consideration and practical matter, it should have a choice to decide with
whom it does business.

As a red herring, the District accuses Mayor Dixon of making a false statement in his
previous Affidavit that was filed with the City’s Response to the District’s Motion for Summary
Judgment on February 23, 2018. This is completely disingenuous. Before discovery was conducted
in this case, Mayor Dixon, based on information that he was given, was under the impression that
the District did not have sufficient capacity or infrastructure to provide water services to ARL.
Since that time, Mayor Dixon has learned that the District could have served ARI, but it would not
have had reserves for its existing customers without the construction of another well. Exhibit 15 at
28:17-25, 29:1-19. Based on this additional information, Mayor Dixon updated his Affidavit
before it was attached to the City’s Motion for Summary Judgment, which, as it should be noted,
is silent as to that matter altogether, making the District’s false accusation completely irresponsive
and irrelevant.

Under Arkansas law, water distribution districts may be organized for, among other things,
“furnishing water to persons desiring it.” Ark. Code Ann. § 14-116-102(4). Clearly, the
legislature’s intent, through the plain meaning of this statute, is that a District is authorized to
fumish water to customers who want to buy water, which is not the case here. ARI desires to
continue purchasing water from the City based on the following concerns: (1) the ability of the
District to meet the ARI’s water requirements in the event of a fire; (2) the District said it would
need to build a new well that could cost as much as $700,000; (3) the District’s water rates were
more than three times the rates charged by the City; (4) the District’s proposal required a one

million gallon/$6,000 per month minimum purchase regardless of ARI’s actual usage; and (5) the

District does not provide sewer services. Exhibit 7, §13.
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ARI’s desire to continue to buy water and obtain sewer services from the City based on the
foregoing reasons should carry significant weight, especially considering the RWDA, pursuant to
which the District was created, does not provide for a water district fo monopolize and hold an
entity hostage if the entity has and desires an alternative source to acquire water service. See Ark.
Code Ann. §§ 14-116-101 — 801.

Regardless of whether the District has the ability to provide services to said Plants, as
previously mentioned, the District does not have an exclusive right to serve said Plants, and ARI
does not desire to buy water from the District. Therefore, the District’s claims fail as a matter of

law.

1V.  Even if laches and waiver defenses are an issue of fact, the District’s claims
still fail as a matter of law because the Plants are now a part of the City’s limits.

Rightfully so, the District does not dispute that the East Plant is barred by the statute of
limitations. Because the maximum statute of limitations is five years, the District’s demand on the
City to stop providing water to the East Plant was made four years too late; thus, the District’s
claims with respect to the East Plant are barred as untimely.

As for both the Refurb Plant and the East Plant, the District’s claims must f_'ail as a matter
of law because the Plants are now annexed into the City. See, Exhibit 12. As soon as the resolution
declaring the annexation has been adopted, the territory shall be deemed a part of the city limits,
and the inhabitants residing therein shall have and enjoy all rights and privileges of the inhabitants
within the original city limits. Ark. Code Ann. § 14-40-606. The District had the opportunity to
file a complaint under Ark. Code Ann. § 14-40-604 in an attempt to prevent the annexation, but it
did not do so. Thus, because both the East and Refurb Plants are now a part of the city limits, ARI
is entitled to have and enjoy its right to continue to buy water from the City. Therefore, the

District’s claims fail as a matter of law, and the City is entitled to summary judgment.
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V.  Conclusion

The Court should decide that the City is entitled to summary judgment for the following
reasons: (1) The District does not have an exclusive right to provide water service within its
geographical boundaries; (2) The City of Marmaduke did nothing unlawful under Ark. Code Ann.
§ 15-22-223(a) in providing water and sewer services to the East and Refurb Plants; (3) Any claim
that the District may have had was asserted well outside of the most generous statute of limitations
of five years; and (4) The District’s claims are completely foreclosed by the annexation of both
the East and Refurb Plants into the City limits. The City respectfully submits that it is entitled to

judgment as a matter of law pursuant to Ark. R. Civ. P. 56.

Gabrielle Gibson, Ark. Bar No. 2018113
Attorney for Defendant

Post Office Box 38

North Little Rock, AR 72115
TELEPHONE: (501) 537-3783
EMAIL: ggibson@arml.org

William C. Mann, 111, AR Bar No. 79199
Attorney for Defendant

P.O. Box 38

North Little Rock, AR 72115
TELEPHONE: 501-374-3484, ext. 231

EMAIL: bmann(armi.org
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CERTIFICATE OF SERVICE

I, Gabrielle Gibson, hereby certify that on April 5, 2019, that a true and correct copy of the
above and foregoing has been served upon the attorney(s) of record as referenced below, via first

class mail and e-mail;

Jim Lyons
Lyons & Cone, P.L.C,
P.O. Box 7044
Jonesboro, AR 72403
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“Gabrielle Gibson, Ark. Bar No. 2018113
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April 17,2019 GR& Fax: 88-799-8792

beckreporting@email.com

Mr. Jim Lyons

Mr. Andrew Nadzam
Ms. Amanda LaFever
Ms. Gabrielle Gibson

Re: St Francis Water District vs. City of Marmaduke
Greene Circuit No.: 28CV-2017-219

Dear Counsel:

Both parties seek summary judgment in the above-captioned matter. The Court agrees that there
are no genuine issues of material fact and summary judgment is an appropriate disposition.
Having fully considered this matter, the Court hereby grants summary judgment in favor of the
Defendant, City of Marmaduke.,

St. Francis River Regional Water District (District) filed suit against the City of Marmaduke
(City) for injunctive relief and money damages. The District premises this suit on its claim that
it has exclusive rights to provide water service within its geographical boundaries. ARJ, a
business operating in Marmaduke, expanded its facilities in 2006 (East Plant) and 2015 (Refurb
Plant). In so doing, ARI expanded into areas that are within the geographical boundary of the
District. ARI receives water from the City and has since its construction in 1999, and its
expansions likewise receive water from the City. In July, 2018, the City annexed the land that
the expanded facilities are situated on, so they are now within the City limits as well. The
District seeks to stop City from providing water to these expanded ARI facilities, in addition to
money damages.

The Court agrees with the City that applicable law does not support a finding that the District has
unfettered exclusive rights to provide water within its geographical boundaries. The applicable
statute—cited by both parties—reads as follows:

It is unlawful for a person to provide water or wastewater services to an area
where such services are being provided by the current provider that has pledged
or utilizes revenue derived from services within the area to repay financial
assistance provided by the Arkansas Natural Resources Commission, unless
approval for such activity has been given by the commission and the new provider
has received approval from the Arkansas Water Plan established in 15-2-503 if
applicable.
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Mr, Jim Lyons

Mr. Andrew Nadzam
Ms. Amanda LaFever
Ms. Gabrielle Gibson
April 17,2019

Page -2~

A.C.A.15-22-223. First, there is no dispute that City has been the provider of water services to
ARI, from 1999 to present date. The District does not claim that it had the right to provide water
services to ARI’s main plant, and the instant dispute solely involves the area where ARI
expanded its facilities. The Court declines to read this statute to characterize the District as a
“current provider” for ARI’s expanded facilities. Under a plain reading of the statute, the
“current provider” is the provider that is currently providing services, and there is no dispute that
ARI is a Jongstanding customer of the City. Further, there is no evidence that the District was
indebted to ANRC during all applicable timeframes, as required by this statute.

It seems clear that the purpose of A.C.A. 15-22-223 is to protect water providers with existing
customers in order to safeguard the entity indebted to ANRC and 1ts ability to repay the loan
with income derived from the service provided. Here, to accept the District’s position, the Cowrt
would be disrupting ARI’s water service from its provider of the last twenty years, a scenario
which is neither fair nor contermplated by this statute. Put another away, while the District would
use this statute as a sword to eliminate a current service relationship between the City and AR, it
strikes the Court that the statute’s true purpose is to serve as a shield for existing providers, such
as the City.

The District maintains that the City had to obtain approval from ANRC in order to provide water
to the new facilities. The District maintains that such approval is required even though the City
has since annexed the land that the new facilities are situated on into the eity limits. The Court
finds, however, that the evidence of record supports the City’s argument that the provision of
water to ARI”s expanded facilities does not constitute a water development project.

In summary, the Court grants summary judgment in favor of City of Marmaduke and directs
counsel for the City to prepare a precedent reflecting such decision, circulate same for approval
as to form, and then submit to my office for signature.

I am removing this matter from my jury trial docket next week.
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Mr. Jim Lyons

Mr. Andrew Nadzam
Ms. Amanda LaFever
Ms. Gabrielle Gibson
April 17,2019
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My thanks to all attorneys for the thorough and well researched briefing as well as the impressive
oral arguments advanced at the prefrial hearing,

With best regards I am
Sincepely ;
VN
I mm

Melissa B. Richardson
Circuit Judge

Cc:  Greene County Circuit Clerk (for filing of record)
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IN THE CIRCUIT COURT OF GREENE COUNTY, ARKANSAS

CIVIL DIVISION
ST. FRANCIS RIVER REGIONAL
WATER DISTRICT PLAINTIFF
V. ' No. 4CV-2017-219-MR

CITY OF MAERMADUKE, ARKANSAS DEFENDANT

JUDGMENT
Consistent with the Ietter opinion issued by this Court on April 17, 2019, the above-
mentioned case is hereby dismissed with prejudice.

ot Ridardas

The Honorable Melissa B, Richards
e e o Kbt 4419

Approved as to form:

< L

Jim Lyon§ }

Lyons & Cone; P.L.C.
P.O. Box 7044
Jonesboro, AR 72403
(870) 972-5440
Jlyons@leclaw.com

o

Andrew Nadzam
Lyons & Cone, P.L.C.
P.0.Box 7044 \
Jonesboro, AR 72403 %
(B70) 972-5440
apadzam@leclaw.com

e

o
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William C Mann, I17, ARBarNo 79199
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Attorneys for Defendant
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IN THE CIRCUIT COURT OF GREENE COUNTY, ARKANSAS FILED

CIVIL DIVISION W
AY §9 2019
GREENE ¢
ST. FRANCIS RIVER REGIONAL CRCUIT CLERR
WATER DISTRICT
Plaintiff
Vs. Case No. CV 2017-219

CITY OF MARMADUKE, ARKANSAS

Defendant

NOTICE OF APPEAL AND
DESIGNATION OF RECORD

Notice is hereby given that the Plaintiff, St. Francis River Regional Water District,
appeals from the judgment in favor of the Defendant, City of Marmaduke, Arkansas, filed
herein on April 30, 2019.

The Plaintiff appeals on the grounds that the judgment entered by the Circuit Court
of Greene County, Arkansas, is contrary to the law and the evidence.

The Plaintiff hereby designates the entire record, and all proceedings, exhibits,
evidence, arguments and documents introduced in evidence to be contained 1n the record
on appeal.

The undersigned attorney certifies that a transcript of the proceedings has been
ordered from Dana Beck, court reporter of the proceedings whose address is
291 CR 312, Jonesboro, AR 72401. In addition, the undersigned attorney certifies that he

has made sufficient financial arrangements with the court reporter for the preparation of the

808



. trial/hearing transcripts. .
That this appeal is made to the Arkansas Court of Appeals.

DATED this 8" day of May, 2019.

LYONS & CONE, P.L.C.
P. O. Box 7044
Jonesboro, AR 72403
(870) 972-5440

ol

State Bar . 77083
Attorneys for Plaintiff

Certificate of Service

I, Jim Lyons, hereby certify that a copy of the foregoing pleading has been sent
certified mail, return receipt requested, to the following:

Mr. William C. Mann, Il
Arkansas Municipal League
P. O. Box 38

North Little Rock, AR 72115

Ms. Dana Beck
Court Reporter

291 CR 312
Jonesboro, AR 72401

Hon. Melissa Richardson
Circuit Judge

P. 0. Box 420
Jonesboro, AR 72403

this 8" day of May, 2019.

-

Jim LyonsU
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IN THE CIRCUIT COURT OF GREENE COUNTY, ARKANSAS  Eii E

CIVIL DIVISION
MAY 28 2019
. mm oy 1T SLERK
ST. FRANCIS RIVER REGIONAL GREENE 0O, CIRGUITY
WATER DISTRICT
Plaintiff
Vs, Case No. CV 2017-219

CITY OF MARMADUKE, ARKANSAS

Defendant

AMENDED
NOTICE OF APPEAL AND
DESIGNATION OF RECORD

Notice is hereby given that the Plaintiff, St. Francis River Regional Water District,
appeals from the judgment in favor of the Defendant, City of Marmaduke, Arkansas, filed
herein on April 30, 2019,

The Plaintiff appeals on the grounds that the judgment entered by the Circuit Court
of Greene County, Arkansas, is contrary to the law and the evidence.

The Plaintiff hereby designates the entire record, and all proceedings, exhibits,
evidence, arguments and documents introduced in evidence to be contained in the record
on appeal.

The undersigned attorney certifies that a transcript of the proceedings has been
ordered from Dana Beck, court reporter of the proceedings whose address is
291 CR 312, Jonesboro, AR 72401. In addition, the undersigned attorney certifies that he

has made sufficient financial arrangements with the court reporter for the preparation of the
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trial/hearing transcripts.

That this appeal 1s made to the Arkansas Court of Appeals. Further, Plaintiff, St.

Francis River Regional Water District hereby abandons any pending but unresolved claim

or claims.

DATED this 28" day of May, 2019.

LYONS & CONE, P.L.C.
P. O. Box 7044
Jonesboro, AR 72403
(870) 972-5440

By:\}’(ﬁ""”‘

State Bar'{jio. 77083
Attorneys for Plaintiff

Certificate of Service

I, Jim Lyons, hereby certify that a copy of the foregoing pleading has been sent
certified mail, return receipt requested, to the following:

Mr. William C. Mann, I1I
Arkansas Municipal League
P.O.Box 38

North Little Rock, AR 72115

Ms. Dana Beck
Court Reporter
291 CR 312 .
Jonesboro, AR 72401

Hon. Melissa Richardson
Circuit Judge

P. O. Box 420
Jonesboro, AR 72403

this 28" day of May, 2019.

Sl

Jim Lyan
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IN THE CIRCUIT COURT OF GREENE COUNTY, ARKANSAS

ST, FRANCIS RIVER REGIONAL

WATER DISTRICT

VS

CITY OF MARMADUKE

CIVIL DIVISION

28CV17-219 (MR)

PLAINTIFFS

DEFENDANTS

STATEMENT AS TO ISSUANCE OF SUMMONS/SUBPOENA

ISSUED TO DATE ISSUED DATE SERVED
Mayor Seve Dixon o o
oo
Jim Lyons, Plaintiff's Attorney 01/25/19 01/25/19

Re: Mr. Jerome Alford

812




IN THE CIRCUIT COURT OF GREENE COUNTY, ARKANSAS

CIVIL DIVISION
ST. FRANCIS RIVER REGIONAL
WATER DISTRICT PLAINTIFFS
VS 28CV17-219 (MR)
CITY OF MARMADUKE DEFENDANTS

CIRCUIT CLERK'S CERTIFICATE OF COSTS
I, Jan Griffith, Clerk of the Circuit Court in and for the County of Greene, State of

Arkansas, do hereby certify that the costs in the above styled cause, are as follows:

Costs of Clerks Transcript:  $1,665.25

IN TESTIMONY WHEREOF, I hereunto set my hand and affix my official seal

this 22™ day of July, 2019.
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IN THE CIRCUIT COURT OF GREENE COUNTY, ARKANSAS

CIVIL DIVISION
ST. FRANCIS RIVER REGIONAL
WATER DISTRICT PLAINTIFFS
VS 28CV17-219 (MR)
CITY OF MARMADUKE DEFENDANTS

CIRCUIT CLERK'S CERTIFICATE

I, Jan Griffith, Clerk of the Circuit Court in and for the County of Greene, State of

Arkansas, do hereby certify that the foregoing materials contain a true and complete

record and proceedings in the Circuit Court of said County, in the cause therein stated.

“\ilﬂ"fl""

IN TESTIMONY WHEREOF, | hereunto set my hand and affix my official seal

this 22" day of July, 2019. . .
SERVE CIRC,
. SOl
s P Bt
v, . & 54 3 _'%95
B N ey
-;’k'-' ‘_l{r‘._).,f_' a{.::
WSO R
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*#*(Court Reporter's Transcript has not been made a part of the Circuit Clerk's record,

and therefore is not Certified by the Circuit Clerk.)
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